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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 N.  PATRI CK CROOKS,  J.    Thi s  i s a r evi ew of  an 

unpubl i shed deci s i on of  t he cour t  of  appeal s  r ever si ng t he 

ci r cui t  cour t ' s  j udgment  of  convi ct i on f or  second- degr ee 

i nt ent i onal  homi ci de af t er  a pl ea of  gui l t y. 1   Thi s case 

i nvol ves st at ement s and physi cal  evi dence obt ai ned f r om a 

def endant  out si de of  t he home af t er  Mi r anda war ni ngs2 wer e gi ven 

and wai ved f ol l owi ng a war r ant l ess i n- home ar r est  made i n 

                                                 
1 St at e v.  Fel i x,  No.  2010AP346- CR,  unpubl i shed sl i p op.  

( Wi s.  Ct .  App.  Mar .  29,  2011) .  

2 See Mi r anda v.  Ar i zona,  384 U. S.  436 ( 1966) .  
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al l eged vi ol at i on of  Payt on v.  New Yor k. 3  The cent r al  i ssue 

pr esent ed i n t hi s case i s  whi ch anal ys i s gover ns t he 

admi ssi bi l i t y  of  such evi dence:  does Ar t i c l e I ,  Sect i on 11 of  

t he Wi sconsi n Const i t ut i on demand t he suppr essi on of  such 

evi dence unl ess i t  i s  suf f i c i ent l y at t enuat ed under  Br own v.  

I l l i noi s, 4 or  does t hi s cour t  adopt  t he r ul e devel oped by t he 

Uni t ed St at es Supr eme Cour t  i n New Yor k v.  Har r i s5 under  i t s 

i nt er pr et at i on of  t he Four t h Amendment  t o t he Uni t ed St at es 

Const i t ut i on?  The Uni t ed St at es Supr eme Cour t  set  f or t h a 

t hr ee- f act or  at t enuat i on anal ysi s i n Br own t o det er mi ne whet her  

evi dence obt ai ned f ol l owi ng an unl awf ul  sear ch or  sei zur e must  

be suppr essed under  t he excl usi onar y r ul e as t he f r ui t  of  a 

Four t h Amendment  v i ol at i on. 6  I n Har r i s,  t he Uni t ed St at es 

Supr eme Cour t  c l ar i f i ed t hat  wher e t he Four t h Amendment  

v i ol at i on i s an unl awf ul  ar r est  wi t hout  a war r ant ,  i n v i ol at i on 

of  Payt on,  but  wi t h pr obabl e cause,  evi dence obt ai ned f r om t he 

def endant  out si de of  t he home i s admi ssi bl e because i t  i s  not  

" t he pr oduct  of  i l l egal  gover nment al  act i v i t y. " 7  

¶2 I n t he ear l y mor ni ng of  Sept ember  8,  2007,  a v i ol ent  

f i ght  er upt ed out si de of  a house wher e a par t y was bei ng hel d.   

                                                 
3 445 U. S.  573 ( 1980) .  

4 442 U. S.  590 ( 1975) .  

5 495 U. S.  14 ( 1990) .  

6 Br own,  442 U. S.  at  603- 04.  

7 Har r i s,  495 U. S.  at  17- 19 ( quot i ng Uni t ed St at es v.  Cr ews,  
445 U. S.  463,  471 ( 1980) ) .  



No.  2010AP346- CR   

 

3 
 

Af t er  t he f i ght ,  Nat hani el  Davi ds ( Davi ds)  was l ef t  bl eedi ng 

f r om mul t i pl e st ab wounds and l at er  di ed f r om t hose wounds.   

Pol i ce had pr obabl e cause t o ar r est  Devi n Fel i x ( Fel i x)  f or  

Davi ds'  mur der  based on st at ement s f r om sever al  wi t nesses,  but  

pol i ce di d not  obt ai n a war r ant  f or  hi s ar r est .   Pol i ce ar r est ed 

Fel i x at  hi s home,  and he was char ged wi t h f i r st - degr ee 

i nt ent i onal  homi ci de.   Bef or e t r i al ,  Fel i x sought  t o suppr ess 

st at ement s and evi dence t hat  pol i ce obt ai ned at  t he pol i ce 

st at i on and t he j ai l .   

¶3 Rel evant  t o t hi s  appeal ,  t he c i r cui t  cour t  deni ed i n 

par t 8 Fel i x ’ s mot i ons t o suppr ess st at ement s and physi cal  

evi dence obt ai ned af t er  pol i ce ar r est ed hi m at  hi s home wi t hout  

an ar r est  war r ant .   The ci r cui t  cour t  concl uded t hat  Fel i x di d 

not  have a r easonabl e expect at i on of  pr i vacy because he had 

submi t t ed hi msel f  t o publ i c v i ew by s l eepi ng i n f r ont  of  an 

unsecur ed door  t hat  f l ew open easi l y.   The cour t  of  appeal s 

appl i ed a Br own at t enuat i on anal ysi s and r ever sed i n par t  t he 

c i r cui t  cour t .   Fol l owi ng t he St at e' s assumpt i on t hat  t he ar r est  

was unl awf ul  i n v i ol at i on of  Payt on and t he Four t h Amendment ,  

t he cour t  of  appeal s r emanded f or  a t r i al  wi t h di r ect i ons t o 

suppr ess Fel i x ' s  s i gned st at ement  at  t he pol i ce st at i on,  a 

                                                 
8 The ci r cui t  cour t  gr ant ed i n par t  Fel i x ' s mot i on t o 

suppr ess t he st at ement  t hat  he made out si de of  hi s r esi dence 
i mmedi at el y af t er  he was ar r est ed because pol i ce had not  r ead 
Fel i x hi s Mi r anda war ni ngs.   The ci r cui t  cour t  concl uded t hat  
t hi s st at ement  coul d not  be used i n t he St at e' s case- i n- chi ef ,  
but  coul d be used f or  i mpeachment  pur poses because i t  was made 
vol unt ar i l y .  
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buccal  swab Fel i x agr eed t o pr ovi de f or  DNA compar i son and hi s 

c l ot hi ng because t he cour t  of  appeal s concl uded t hat  t hey wer e 

not  suf f i c i ent l y at t enuat ed f r om t he unl awf ul  ar r est . 9  The cour t  

of  appeal s di d not  appl y t he Har r i s r ul e because i t  concl uded 

t hat  t hi s cour t  had not  adopt ed t he Har r i s r ul e and t hat  t he 

r ul e conf l i c t ed wi t h t hi s cour t ' s  pr ecedent . 10  The cour t  of  

appeal s suggest ed t hat  t hi s cour t ' s  deci s i ons i ndi cat e t hat  

Ar t i c l e I ,  Sect i on 11 pr ovi des mor e pr ot ect i on t han t he Har r i s 

Cour t ' s  i nt er pr et at i on of  t he Four t h Amendment . 11  

¶4 We cont i nue our  usual  pr act i ce of  i nt er pr et i ng Ar t i c l e 

I ,  Sect i on 11 of  t he Wi sconsi n Const i t ut i on i n accor d wi t h t he 

Uni t ed St at es Supr eme Cour t ' s  i nt er pr et at i on of  t he Four t h 

Amendment .   Thus,  we adopt  t he Har r i s except i on t o t he 

excl usi onar y r ul e f or  cer t ai n evi dence obt ai ned af t er  a Payt on 

vi ol at i on.   We hol d t hat ,  wher e pol i ce had pr obabl e cause t o 

ar r est  bef or e t he unl awf ul  ent r y,  a war r ant l ess ar r est  f r om 

Fel i x ' s home i n v i ol at i on of  Payt on r equi r es nei t her  t he 

suppr essi on of  st at ement s made out si de of  t he home af t er  Fel i x 

was gi ven and wai ved hi s Mi r anda r i ght s,  nor  t he suppr essi on of  

physi cal  evi dence obt ai ned f r om Fel i x out si de of  t he home.   

Assumi ng wi t hout  deci di ng t hat  Fel i x ' s war r ant l ess ar r est  f r om 

hi s home was i n v i ol at i on of  Payt on,  we concl ude t hat ,  pur suant  

t o t he Har r i s r ul e,  t he f ol l owi ng evi dence t hat  pol i ce obt ai ned 

                                                 
9 Fel i x,  No.  2010AP346- CR,  ¶¶1,  20.  

10 I d. ,  ¶¶14- 19.  

11 I d. ,  ¶19.  
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out si de of  hi s  home i s admi ssi bl e:  Fel i x ' s s i gned st at ement ,  

made af t er  Fel i x was gi ven and wai ved hi s Mi r anda r i ght s,  t he 

buccal  swab obt ai ned at  t he pol i ce st at i on,  and Fel i x ' s c l ot hi ng 

sei zed at  t he j ai l ,  as wel l  as any der i vat i ve evi dence. 12 

¶5 Ther ef or e,  we r ever se t he deci s i on of  t he cour t  of  

appeal s and af f i r m t he ci r cui t  cour t ' s  j udgment  of  convi ct i on.  

I .  FACTUAL BACKGROUND 

¶6 I n t he ear l y mor ni ng on Sept ember  8,  2007,  a v i ol ent  

f i ght  er upt ed out si de of  a par t y i n t he Ci t y of  Schof i el d,  

Mar at hon Count y,  Wi sconsi n.   Of f i cer s r esponded af t er  t he f i ght  

had br oken up and peopl e had f l ed t he scene.   They di scover ed 

Davi ds l y i ng bl eedi ng i n t he mi ddl e of  t he st r eet  f r om mul t i pl e 

st ab wounds.   Davi ds was t aken t o t he hospi t al  and l at er  

pr onounced dead.   Af t er  pol i ce i nt er vi ewed wi t nesses,  t hey 

l ocat ed,  ar r est ed,  and obt ai ned evi dence and a st at ement  f r om 

Fel i x al l  dur i ng t he mor ni ng hour s of  t hat  same day.  

¶7 Shor t l y af t er  ar r i v i ng at  t he scene,  pol i ce 

i nt er vi ewed sever al  peopl e who wer e st i l l  pr esent  and al so 

l ocat ed sever al  ot her  wi t nesses who had at t ended t he par t y.   The 

                                                 
12 The par t i es f ocused t hei r  ar gument s on t he suppr essi on of  

t he buccal  swab and t he cl ot hes t hemsel ves.   The r ecor d does not  
i ndi cat e whet her  DNA or  bl ood evi dence was t aken f r om t he swab 
or  t he c l ot hi ng nor  does i t  pr ovi de t he r esul t s of  any DNA or  
bl ood compar i son wi t h t he v i ct i m.   I t  i s  r easonabl e t o i nf er  
t hat  Fel i x sought  t o suppr ess t he DNA f r om t he swab,  t he bl ood 
der i ved f r om t he cl ot hi ng and t he r esul t s of  t est s on t hose 
sampl es,  as wel l  as t he swab and t he cl ot hi ng t hemsel ves.   Thus,  
when we r ef er  t o t he suppr essi on of  t he buccal  swab and Fel i x ' s 
c l ot hi ng,  we i ncl ude any evi dence der i ved t her ef r om or  t he 
r esul t s of  any t est s on t hat  evi dence.      
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wi t nesses who l i ve near  t he scene st at ed t hat  dur i ng t he f i ght  

t hey had hear d someone shout i ng about  a st abbi ng.   At  t he pol i ce 

st at i on,  det ect i ves i nt er vi ewed sever al  peopl e who had at t ended 

t he par t y.   T. W. ,  a mi nor  at  t he t i me of  t he homi ci de,  descr i bed 

t he f i ght  t hat  br oke out  among appr oxi mat el y s i x peopl e out si de 

of  t he par t y.   T. W.  st at ed t hat  she hear d Fel i x say,  " I ' m goi ng 

t o pr i son.   I  st abbed someone.   I  t hi nk I  k i l l ed hi m. "   T. W.  had 

r esponded,  " [ N] o you di dn' t ,  no you di dn' t ,  I  t hi nk you' r e 

l y i ng. "   Accor di ng t o T. W. ,  Fel i x t hen st at ed,  " I ' m not  l y i ng,  

I ' ve got  bl ood al l  over  me. "   T. W.  t ol d pol i ce t hat  she was 

" pr et t y posi t i ve"  or  about  " 98"  per cent  sur e t hat  Fel i x st abbed 

someone.   T. W.  al so sai d t hat  Fel i x l ef t  i n a gr een Chr ysl er .   A 

det ect i ve al so i nt er vi ewed Kyl e Leder  who r epor t ed hear i ng Fel i x  

say t he wor d " st ab"  and al so " I ' m not  goi ng t o pr i son"  shor t l y  

bef or e he saw Fel i x l eave i n a gr een Chr ysl er .    

¶8 Based on t hi s i nf or mat i on,  pol i ce obt ai ned a war r ant  

t o sear ch t he r esi dence wher e t he par t y had t aken pl ace f or  

Fel i x,  wi t nesses and any evi dence of  t he cr i me.   Pol i ce di d not  

f i nd Fel i x at  t hat  r esi dence,  but  event ual l y l ear ned f r om 

Fel i x ' s f at her  t hat  he was l i v i ng at  Fel i x ' s mot her ' s apar t ment .   

Fel i x ' s f at her  gave t he pol i ce a descr i pt i on of  t he r esi dence 

and t ol d t hem t hat  t he r ear  ent r ance l ed t o t he Fel i xes'  

apar t ment .   When t he pol i ce went  t o t hat  r esi dence t hey saw a 

gr een Chr ysl er  par ked i n t he dr i veway,  whi ch mat ched t he 

descr i pt i on wi t nesses had gi ven of  t he car  t hat  Fel i x had dr i ven 

f r om t he scene.   The pol i ce had al so di scover ed t hat  t he car  was 

r egi st er ed t o Fel i x ' s mot her .   
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¶9 When a det ect i ve knocked on t he r ear  door  of  t he 

r esi dence,  i t  popped open.   The det ect i ve coul d i mmedi at el y see 

someone,  whom he r ecogni zed as Fel i x f r om a phot o,  s l eepi ng i n a 

r ecl i ner  at  t he bot t om of  t he st ai r s l eadi ng t o t he door .   The 

det ect i ve and anot her  of f i cer  dr ew t hei r  weapons and or der ed 

Fel i x t o come out  wi t h hi s hands up.   Fel i x compl i ed and was 

sear ched and handcuf f ed out si de of  t he r esi dence.    

¶10 When Fel i x was bei ng pat t ed down bef or e he was 

handcuf f ed,  an of f i cer  asked Fel i x i f  he had any shar p obj ect s 

on hi m.   Fel i x r epl i ed t hat  he had a kni f e i n hi s pocket .   When 

t he of f i cer  di d not  f i nd a kni f e on Fel i x,  Fel i x st at ed t hat  he 

" had a kni f e on [ hi m] , "  but  " must  have got t en r i d of  i t . "   

¶11 When of f i cer s l ocat ed t he per son who was r ent i ng t he 

apar t ment  and subl et t i ng t o t he Fel i xes,  Dean Kudi ck ( Kudi ck) ,  

an of f i cer  asked Kudi ck f or  per mi ssi on t o sear ch t he house,  

whi ch Kudi ck gr ant ed.   Pol i ce f ound a kni f e next  t o t he r ecl i ner  

wher e Fel i x had been sl eepi ng.   Pol i ce sei zed t he kni f e and t he 

gr een Chr ysl er  t hat  was par ked i n t he dr i veway.    

¶12 Fel i x was t aken t o t he pol i ce depar t ment  and pl aced i n 

an i nt er vi ew r oom.   A det ect i ve r ead Fel i x hi s Mi r anda r i ght s 

and Fel i x s i gned a f or m wai vi ng t hose r i ght s.   Fel i x t hen 

pr ovi ded a st at ement  det ai l i ng hi s i nvol vement  i n t he f i ght  and 

Davi ds'  deat h.   The det ect i ve t r anscr i bed hi s quest i ons and 

Fel i x ' s r esponses t hr oughout  t he i nt er vi ew,  and Fel i x s i gned 

t hi s wr i t t en st at ement  af t er  he had an oppor t uni t y t o r evi ew i t .   

Fel i x t hen agr eed t o submi t  t o a buccal  swab f or  DNA anal ysi s.   
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¶13 Fel i x was t r anspor t ed t o t he j ai l  wher e t he det ect i ve 

asked Fel i x t o r emove hi s c l ot hes and pl ace each i t em i n an 

i ndi v i dual  evi dence bag.   The det ect i ve st at ed t hat  he deci ded 

t o t ake Fel i x ' s c l ot hes as evi dence at  t he j ai l  because dur i ng 

t he i nt er vi ew he had not i ced t hat  Fel i x had some " r ed spot s"  on 

hi s shi r t  t hat  he suspect ed mi ght  have been bl ood.    

I I .  PROCEDURAL HI STORY 

¶14 Fel i x was char ged wi t h f i r st - degr ee i nt ent i onal  

homi ci de wi t h t he use of  a danger ous weapon cont r ar y t o Wi s.  

St at .  § 940. 01( 1) ( a)  and § 939. 63( 1) ( b)  ( 2005- 06) . 13  Fel i x made 

sever al  pr e- t r i al  mot i ons i ncl udi ng f our  mot i ons t o suppr ess 

st at ement s and evi dence.   Speci f i cal l y,  Fel i x sought  t o suppr ess 

( 1)  t he st at ement  he made whi l e bei ng pat t ed down upon hi s 

ar r est  t hat  he " had a kni f e on [ hi m] , "  but  " must  have got t en r i d 

of  i t , "  ( 2)  hi s s i gned st at ement  at  t he pol i ce st at i on,  ( 3)  t he 

buccal  swab he pr ovi ded at  t he pol i ce st at i on f or  DNA 

                                                 
13 Wi sconsi n St at ut e § 940. 01 ( 2005- 06)  pr ovi des:  " Fi r st -

degr ee i nt ent i onal  homi ci de.  ( 1)  Of f enses.  ( a)  Except  as 
pr ovi ded i n sub.  ( 2) ,  whoever  causes t he deat h of  anot her  human 
bei ng wi t h i nt ent  t o k i l l  t hat  per son or  anot her  i s gui l t y of  a 
Cl ass A f el ony. "  

Wi sconsi n St at ut e § 939. 63 pr ovi des:  " Penal t i es;  use of  a 
danger ous weapon.  ( 1)  I f  a per son commi t s a cr i me whi l e 
possessi ng,  usi ng or  t hr eat eni ng t o use a danger ous weapon,  t he 
maxi mum t er m of  i mpr i sonment  pr escr i bed by l aw f or  t hat  cr i me 
may be i ncr eased as f ol l ows:  .  .  .  ( b)  I f  t he maxi mum t er m of  
i mpr i sonment  f or  a f el ony i s mor e t han 5 year s or  i s a l i f e 
t er m,  t he maxi mum t er m of  i mpr i sonment  f or  t he f el ony may be 
i ncr eased by not  mor e t han 5 year s. "  

Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  
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compar i son,  ( 4)  t he c l ot hi ng he was wear i ng when ar r est ed t hat  

pol i ce sei zed at  t he j ai l ,  ( 5)  t he kni f e pol i ce sei zed f r om hi s 

apar t ment ,  and ( 6)  evi dence obt ai ned f r om hi s gr een Chr ysl er .   

The Mar at hon Count y Ci r cui t  Cour t ,  t he Honor abl e Dor ot hy L.  Bai n 

pr esi di ng,  hel d hear i ngs on Fel i x ' s mot i ons t o suppr ess.    

¶15 The Mar at hon Count y Ci r cui t  Cour t ,  t he Honor abl e C. A.  

Ri char ds pr esi di ng,  gr ant ed i n par t  and deni ed i n par t  Fel i x ' s 

mot i ons.   The ci r cui t  cour t  began wi t h i t s concl usi on t hat  Fel i x 

was l awf ul l y ar r est ed.   I t  not ed t hat  Fel i x was sl eepi ng i n a 

r ecl i ner  i n pl ai n v i ew of  a door  t o t he apar t ment  t hat  was known 

t o pop open.   Accor di ng t o t he c i r cui t  cour t ,  t he ar r est  was 

val i d because Fel i x had vol unt ar i l y  submi t t ed hi msel f  t o publ i c 

v i ew and t hus had no r easonabl e expect at i on of  pr i vacy pr ot ect ed 

by t he Four t h Amendment .   The ci r cui t  cour t  expl ai ned,  quot i ng 

Uni t ed St at es v.  Sant ana,  427 U. S.  38,  42 ( 1976) ,  what  " a per son 

knowi ngl y exposes t o t he publ i c,  even i n hi s own house or  

of f i ce,  .  .  .  i s  not  a subj ect  of  [ F] our t h [ A] mendment  

pr ot ect i on. " 14 

¶16 Thus,  because t he ci r cui t  cour t  concl uded t hat  Fel i x ' s 

ar r est  was not  a v i ol at i on of  hi s Four t h Amendment  r i ght s,  i t  

al so concl uded t hat  Fel i x ' s s i gned st at ement ,  t he buccal  swab 

                                                 
14 Bef or e t hi s cour t ,  t he St at e does not  advance t he 

ar gument  t hat  t he ar r est  was l awf ul  based on t he r easoni ng of  
t he c i r cui t  cour t .   Rat her ,  t he St at e' s ar gument  bef or e t hi s 
cour t  pr esumes t hat  t he ar r est  was made i n v i ol at i on of  Payt on,  
445 U. S.  at  590.   Consi st ent  wi t h t he par t i es '  posi t i ons,  we 
assume,  wi t hout  deci di ng,  t hat  Fel i x ' s ar r est  at  hi s home 
wi t hout  an ar r est  war r ant  was i n v i ol at i on of  Payt on.   See i nf r a 
¶29.        
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pr ovi ded at  t he pol i ce st at i on,  and hi s c l ot hi ng sei zed at  t he 

j ai l  wer e not  t ai nt ed by any const i t ut i onal  v i ol at i on and wer e 

admi ssi bl e.   The ci r cui t  cour t  deni ed Fel i x ' s mot i on t o suppr ess 

t he kni f e t hat  pol i ce di scover ed i n hi s apar t ment  because t he 

ci r cui t  cour t  concl uded t hat  Kudi ck pr ovi ded val i d consent  t o 

sear ch t hat  ar ea.   The ci r cui t  cour t  suppr essed t he st at ement  

Fel i x made out si de of  hi s r esi dence,  t hat  he " had a kni f e on 

[ hi m] , "  but  " must  have got t en r i d of  i t , "  because Fel i x had not  

been gi ven Mi r anda war ni ngs.   Whi l e t hat  st at ement  coul d not  be 

used i n t he St at e' s case- i n- chi ef ,  t he c i r cui t  cour t  det er mi ned 

t hat  because t he st at ement  was made vol unt ar i l y ,  i t  coul d be 

used f or  i mpeachment  pur poses. 15   

¶17 Fel i x pl eaded gui l t y t o t he char ge i n t he amended 

i nf or mat i on of  second- degr ee i nt ent i onal  homi ci de cont r ar y t o 

Wi s.  St at .  § 940. 05( 1) ( b) . 16  Fel i x was sent enced t o 28 year s of  

i ni t i al  conf i nement  and 20 year s on ext ended super vi s i on.   

                                                 
15 St at e v.  Mendoza,  96 Wi s.  2d 106,  118,  291 N. W. 2d 478 

( 1980)  ( " A st at ement  of  t he def endant  made wi t hout  t he 
appr opr i at e Mi r anda war ni ngs,  al t hough i nadmi ssi bl e i n t he 
pr osecut i on' s case- i n- chi ef ,  may be used t o i mpeach t he 
def endant ' s cr edi bi l i t y  i f  t he def endant  t est i f i es t o mat t er s  
cont r ar y t o what  i s i n t he excl uded st at ement . "  ( c i t i ng Har r i s 
v.  New Yor k,  401 U. S.  222 ( 1971) ) ) .  

16 Wi sconsi n St at ut e § 940. 05 pr ovi des:  " Second−degr ee 
i nt ent i onal  homi ci de.  ( 1)  Whoever  causes t he deat h of  anot her  
human bei ng wi t h i nt ent  t o k i l l  t hat  per son or  anot her  i s gui l t y  
of  a Cl ass B f el ony i f :  .  .  .  ( b)  The st at e concedes t hat  i t  i s 
unabl e t o pr ove beyond a r easonabl e doubt  t hat  t he mi t i gat i ng 
c i r cumst ances speci f i ed i n s.  940. 01 ( 2)  di d not  exi st .  By 
char gi ng under  t hi s sect i on,  t he st at e so concedes. "  
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¶18 Fel i x appeal ed t he ci r cui t  cour t ' s  deni al  of  t he 

suppr essi on mot i on, 17 and t he cour t  of  appeal s af f i r med i n par t  

and r ever sed i n par t  t he c i r cui t  cour t ' s  deci s i on.   St at e v.  

Fel i x,  No.  2010AP346- CR,  unpubl i shed sl i p op. ,  ¶1 ( Wi s.  Ct .  App.  

Mar .  29,  2011) .   The cour t  of  appeal s r emanded f or  a t r i al  wi t h 

di r ect i ons t o suppr ess Fel i x ' s s i gned st at ement  and t he buccal  

swab pr ovi ded at  t he pol i ce st at i on,  and hi s c l ot hi ng t hat  

pol i ce sei zed at  t he j ai l .   I d.   

¶19 Fol l owi ng t he St at e' s assumpt i on t hat  Fel i x ' s ar r est  

v i ol at ed Payt on,  t he cour t  of  appeal s addr essed whet her  Har r i s 

or  Br own pr ovi ded t he pr oper  anal ysi s r egar di ng t he suppr essi on 

of  evi dence l at er  obt ai ned f r om Fel i x.   I d. ,  ¶19.   The cour t  of  

appeal s decl i ned t o appl y t he Har r i s except i on t o t he 

excl usi onar y r ul e because i t  had not  yet  been adopt ed by t hi s 

cour t ,  and because t he cour t  of  appeal s concl uded t hat  Har r i s 

conf l i c t ed wi t h t hi s cour t ' s  deci s i ons i n Laasch v.  St at e,  84 

Wi s.  2d 587,  267 N. W. 2d 278 ( 1978) ,  St at e v.  Smi t h,  131 

Wi s.  2d 220,  388 N. W. 2d 601 ( 1986) ,  and St at e v.  Wal ker ,  154 

Wi s.  2d 158,  453 N. W. 2d 127 ( 1990) .   I d. ,  ¶¶14- 15,  19.   The 

cour t  of  appeal s al so not ed t hat  af t er  Har r i s was deci ded,  t hi s 

cour t  appl i ed t he Br own anal ysi s i n St at e v.  Ander son,  165 

Wi s.  2d 441,  477 N. W. 2d 277 ( 1991) ,  and St at e v .  Phi l l i ps,  218 

Wi s.  2d 180,  577 N. W. 2d 794 ( 1998) ,  i nvol v i ng t he suppr essi on of  

evi dence obt ai ned f ol l owi ng a war r ant l ess home ent r y and sear ch.   

                                                 
17 A def endant  may appeal  an or der  denyi ng a mot i on t o 

suppr ess despi t e t he f act  t hat  t he f i nal  j udgment  was ent er ed 
upon t he def endant ' s gui l t y pl ea.   Wi s.  St at .  § 971. 31( 10) .   
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I d. ,  ¶¶16- 17.   The cour t  of  appeal s concl uded t hat  i t  woul d be 

" pecul i ar "  t o admi t  evi dence obt ai ned af t er  a war r ant l ess home 

ent r y and ar r est  under  Har r i s and t o anal yze evi dence obt ai ned 

af t er  a war r ant l ess home ent r y and sear ch under  Br own.   I d. ,  

¶18.   Al t hough t he cour t  of  appeal s r ecogni zed t hat  Ar t i c l e I ,  

Sect i on 11 has t ypi cal l y been i nt er pr et ed i n accor d wi t h t he 

Four t h Amendment ,  t he cour t  of  appeal s st at ed t hat  i t  was 

const r ai ned by t hi s cour t ' s  pr i or  deci s i ons.   I d. ,  ¶19.   

Appl y i ng Br own,  t he cour t  of  appeal s r emanded wi t h di r ect i ons t o 

suppr ess Fel i x ' s  s i gned st at ement ,  t he buccal  swab pr ovi ded at  

t he pol i ce st at i on,  and hi s c l ot hi ng sei zed at  t he j ai l  as not  

suf f i c i ent l y at t enuat ed f r om t he i l l egal  ar r est . 18  I d. ,  ¶20.   

¶20 The cour t  of  appeal s af f i r med t he ci r cui t  cour t ' s  

deci s i on t o admi t  t he kni f e and any evi dence obt ai ned f r om t he 

gr een Chr ysl er .   I d. ,  ¶¶21- 22.   Accor di ng t o t he cour t  of  

appeal s,  t he kni f e was admi ssi bl e because i t  was sei zed i n a 

sear ch conduct ed pur suant  t o Kudi ck ' s val i d consent .   I d. ,  ¶21.   

The cour t  of  appeal s di d not  r emand t o suppr ess t he evi dence 

obt ai ned f r om t he gr een Chr ysl er  because t he pol i ce had pr obabl e 

cause t o sear ch and di d not  need a sear ch war r ant  t o sei ze t he 

vehi c l e.   I d. ,  ¶22.     

¶21 The St at e pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we 

gr ant ed.   The St at e asks t hi s cour t  t o r esol ve whet her  under  

                                                 
18 The cour t  of  appeal s decl i ned t o addr ess Fel i x ' s ar gument  

t hat  bot h of  hi s st at ement s wer e i nvol unt ar y and t hat  hi s  
Mi r anda wai ver  at  t he pol i ce s t at i on was i nval i d because t he 
cour t  of  appeal s r emanded f or  suppr essi on on ot her  gr ounds.   
Fel i x,  No.  2010AP346- CR,  ¶1 n. 1.  
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Ar t i c l e I ,  Sect i on 11 t he Har r i s r ul e or  t he t hr ee- f act or  Br own 

at t enuat i on anal ysi s gover ns t he suppr essi on of  evi dence 

obt ai ned f ol l owi ng an ar r est  i n v i ol at i on of  Payt on.   The St at e 

al so asks t hi s cour t  t o det er mi ne,  under  t he appl i cabl e 

anal ysi s,  whet her  Fel i x ' s s i gned st at ement  and t he buccal  swab 

he pr ovi ded at  t he pol i ce st at i on,  and Fel i x ' s c l ot hes t hat  wer e 

obt ai ned at  t he j ai l  must  be suppr essed. 19 

I I I .  STANDARD OF REVI EW 

¶22 Thi s cour t  r evi ews a mot i on t o suppr ess under  a t wo-

pr ong anal ysi s.   St at e v.  Eason,  2001 WI  98,  ¶9,  245 

                                                 
19 Fel i x di d not  f i l e a cr oss- pet i t i on i n t hi s cour t  f or  

r evi ew.   Whi l e he ar gued bef or e t he c i r cui t  cour t  and t he cour t  
of  appeal s t hat  hi s st at ement s wer e i nvol unt ar y and hi s Mi r anda 
wai ver  i nval i d,  he di d not  r ai se t hese i ssues i n hi s br i ef s or  
at  or al  ar gument  bef or e t hi s cour t .   I n f act ,  i n Fel i x ' s br i ef  
he c l ar i f i ed t hat  he " i s no l onger  ar gui ng bef or e t hi s cour t  
t hat  hi s st at ement  t o [ t he det ect i ve]  was i nvol unt ar y due t o 
pol i ce mi sconduct . "   The ci r cui t  cour t  suppr essed t he st at ement  
Fel i x made i n hi s yar d because he had not  been gi ven Mi r anda 
war ni ngs,  but  concl uded t hat  i t  was vol unt ar y.   The ci r cui t  
cour t  deni ed Fel i x ' s mot i on t o suppr ess hi s s i gned st at ement  at  
t he pol i ce st at i on because i t  concl uded t hat  hi s ar r est  was 
l awf ul  and t hat  pr i or  t o maki ng t hi s st at ement  he was gi ven and 
wai ved hi s Mi r anda r i ght s.   The ci r cui t  cour t  di d not  addr ess 
Fel i x ' s ar gument  t hat  hi s s i gned st at ement  at  t he pol i ce st at i on 
was i nvol unt ar y.    

The cour t  of  appeal s decl i ned t o addr ess t hese i ssues 
because i t  r emanded t o suppr ess Fel i x ' s s i gned st at ement  on 
ot her  gr ounds.  Fel i x,  No.  2010AP346- CR,  ¶1 n. 1.   Fel i x di d not  
ask t hi s cour t ,  i n hi s br i ef s or  at  or al  ar gument ,  f or  a r emand 
t o t he cour t  of  appeal s t o al l ow i t  t o addr ess t hese i ssues.   
Thus,  we do not  addr ess t he vol unt ar i ness of  Fel i x ' s st at ement s 
or  t he val i di t y of  hi s Mi r anda wai ver  nor  do we r emand t o t he 
cour t  of  appeal s t o addr ess t hese i ssues because Fel i x  
appar ent l y has abandoned t hese ar gument s and has not  asked f or  a 
r emand t o t he cour t  of  appeal s.  
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Wi s.  2d 206,  629 N. W. 2d 625.   " Fi r st ,  we r evi ew t he ci r cui t  

cour t ' s  f i ndi ngs of  hi st or i cal  f act ,  and wi l l  uphol d t hem unl ess 

t hey ar e c l ear l y er r oneous.   Second,  we r evi ew t he appl i cat i on 

of  const i t ut i onal  pr i nci pl es t o t hose f act s de novo. "   I d.   

Whet her  pol i ce conduct  v i ol at ed a def endant ' s const i t ut i onal  

r i ght s under  Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n Const i t ut i on 

and t he Four t h Amendment  t o t he Uni t ed St at es Const i t ut i on t o be 

f r ee f r om unr easonabl e sear ches and sei zur es pr esent s a quest i on 

of  const i t ut i onal  f act  t hat  t hi s cour t  i ndependent l y r evi ews.   

St at e v.  Gr i f f i t h,  2000 WI  72,  ¶23,  236 Wi s.  2d 48,  613 

N. W. 2d 72.  

I V.  ANALYSI S 

 ¶23 Because Fel i x r ai sed mul t i pl e chal l enges t o st at ement s 

and evi dence t hat  pol i ce obt ai ned f ol l owi ng hi s ar r est ,  we begi n 

by c l ar i f y i ng t he evi dence at  i ssue bef or e t hi s cour t .   The 

St at e appeal ed t he cour t  of  appeal s deci s i on r egar di ng t he 

suppr essi on of  Fel i x ' s wr i t t en,  s i gned st at ement  at  t he pol i ce 

st at i on,  t he buccal  swab t hat  he pr ovi ded at  t he pol i ce st at i on,  

and Fel i x ' s c l ot hi ng t hat  pol i ce sei zed at  t he j ai l .   These ar e 

t he onl y mat t er s at  i ssue i n t hi s appeal .    

 ¶24 The St at e ur ges t hi s cour t  t o i nt er pr et  Ar t i c l e I ,  

Sect i on 1120 consi st ent  wi t h t he Four t h Amendment 21 and t o adopt  
                                                 

20 Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n Const i t ut i on 
pr ovi des:  " The r i ght  of  t he peopl e t o be secur e i n t hei r  
per sons,  houses,  paper s,  and ef f ect s agai nst  unr easonabl e 
sear ches and sei zur es shal l  not  be v i ol at ed;  and no war r ant  
shal l  i ssue but  upon pr obabl e cause,  suppor t ed by oat h or  
af f i r mat i on,  and par t i cul ar l y descr i bi ng t he pl ace t o be 
sear ched and t he per sons or  t hi ngs t o be sei zed. "  
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t he Har r i s r ul e.   The St at e asser t s t hat  t he cour t  of  appeal s 

er r oneousl y concl uded t hat  t hi s cour t ' s  pr evi ous deci s i ons 

conf l i c t ed wi t h t he Har r i s r ul e.   The St at e not es t hat  Laasch,  

84 Wi s.  2d 587,  Smi t h,  131 Wi s.  2d 220,  and Wal ker ,  154 

Wi s.  2d 158,  wer e deci ded bef or e Har r i s,  and t hat  Ander son,  165 

Wi s.  2d 441,  i nvol ved an unl awf ul  ent r y and sear ch,  whi ch i s not  

cover ed by t he Har r i s r ul e.   I nst ead,  t he St at e asser t s t hat  t he 

cour t  of  appeal s was bound by i t s deci s i on i n St at e v.  Rober son 

adopt i ng t he Har r i s r ul e.   2005 WI  App 195,  287 Wi s.  2d 403,  704 

N. W. 2d 302,  af f ' d on ot her  gr ounds,  2006 WI  80,  292 Wi s.  2d 280,  

717 N. W. 2d 111.   The St at e asks t hi s cour t  t o cont i nue wi t h i t s 

usual  past  pr act i ce and i nt er pr et  Ar t i c l e I ,  Sect i on 11 

consi st ent  wi t h t he Four t h Amendment .    

¶25 I f  t hi s cour t  adopt s t he Har r i s r ul e,  t he St at e 

asser t s t hat  Fel i x ' s s i gned st at ement ,  t he buccal  swab he 

pr ovi ded at  t he pol i ce st at i on,  and Fel i x ' s c l ot hi ng sei zed at  

t he j ai l  ar e al l  admi ssi bl e.   Whi l e Har r i s deal t  wi t h a 

def endant ' s st at ement s,  t he St at e ar gues t hat  i t s r at i onal e al so 

appl i es t o Fel i x ' s c l ot hes,  and pr esumes t hat  t he Har r i s r ul e 

appl i es t o t he buccal  swab.   Accor di ng t o t he St at e,  t he cour t  

of  appeal s er r oneousl y concl uded t hat  Fel i x ' s c l ot hes must  be 

                                                                                                                                                             
21 The Four t h Amendment  t o t he Uni t ed St at es Const i t ut i on 

pr ovi des:  " The r i ght  of  t he peopl e t o be secur e i n t hei r  
per sons,  houses,  paper s,  and ef f ect s,  agai nst  unr easonabl e 
sear ches and sei zur es,  shal l  not  be v i ol at ed;  and no War r ant s 
shal l  i ssue but  upon pr obabl e cause,  suppor t ed by Oat h or  
af f i r mat i on,  and par t i cul ar l y descr i bi ng t he pl ace t o be 
sear ched,  and t he per sons or  t hi ngs t o be sei zed. "  
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suppr essed even under  Har r i s  by r el y i ng on a Massachuset t s 

Supr eme Judi c i al  Cour t  case,  Commonweal t h v.  Tyr ee,  919 N. E. 2d 

660 ( Mass.  2010) ,  whi ch t he St at e asser t s i ncor r ect l y i nt er pr et s  

Har r i s and i s di st i ngui shabl e.   Even i f  t he c l ot hi ng shoul d have 

been suppr essed under  Har r i s,  t he St at e ar gues t hat  t he er r or  

was har ml ess because t her e i s  no r easonabl e pr obabi l i t y  t hat  

Fel i x woul d have deci ded not  t o pl ead gui l t y,  gi ven t he r est  of  

t he evi dence agai nst  hi m,  and t he si gni f i cant l y r educed exposur e 

t o j ai l  t i me he r ecei ved wi t h t he pl ea.   I f  t hi s cour t  decl i nes 

t o adopt  t he Har r i s r ul e and i nst ead appl i es Br own,  t hen t he 

St at e asser t s t hat  Fel i x ' s st at ement s and t he buccal  swab he 

pr ovi ded at  t he pol i ce st at i on ar e suf f i c i ent l y at t enuat ed and 

admi ssi bl e. 22 

¶26 Fel i x ar gues t hat  t he Br own at t enuat i on anal ysi s 

gover ns t he suppr essi on of  t he s t at ement  and t he ot her  physi cal  

evi dence because t he Har r i s r ul e conf l i c t s wi t h t hi s cour t ' s  

deci s i ons and Ar t i c l e I ,  Sect i on 11.   Accor di ng t o Fel i x,  

appl y i ng a Br own anal ysi s i n t hi s case i s consi st ent  wi t h t hi s 

cour t ' s  deci s i ons i n Laasch,  84 Wi s.  2d 587,  Smi t h,  131 

Wi s.  2d 220,  and Wal ker ,  154 Wi s.  2d 158,  whi ch pr edat e Har r i s.   

Fel i x f ur t her  ar gues t hat  appl y i ng Br own i s consi st ent  wi t h 

Ander son,  165 Wi s.  2d 441,  and Phi l l i ps,  218 Wi s.  2d 180,  whi ch 

appl i ed t he Br own anal ysi s af t er  t he Uni t ed St at es Supr eme Cour t  

deci ded Har r i s.   Fel i x asser t s t hat  t hi s cour t  shoul d concl ude,  

                                                 
22 The St at e makes no ar gument  i n r egar d t o t he appl i cat i on 

of  t he Br own at t enuat i on anal ysi s t o Fel i x ' s c l ot hes.  
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as i t  di d i n Eason,  245 Wi s.  2d 206,  t hat  t hi s i s a s i t uat i on i n 

whi ch t he Uni t ed St at es Supr eme Cour t ' s  i nt er pr et at i on of  t he 

Four t h Amendment  does not  pr ot ect  a def endant ' s Ar t i c l e I ,  

Sect i on 11 r i ght s.   Fel i x f i nds i t  s i gni f i cant  t hat  t hi s cour t  

di d not  adopt  Har r i s i n Ander son because,  even t hough t hat  case 

i nvol ved t he f r ui t  of  unl awf ul  sear ches,  i t  woul d be " pecul i ar "  

t o have di f f er ent  anal yses f or  unl awf ul  sear ches and sei zur es.   

I f  t hi s cour t  adopt s Har r i s,  t hen Fel i x ar gues t hat  hi s c l ot hi ng 

shoul d be suppr essed because t he Har r i s r ul e appl i es onl y t o 

st at ement s and not  t angi bl e evi dence,  see Tyr ee,  919 N. E. 2d at  

679- 82.   Accor di ng t o Fel i x,  i f  t hi s cour t  concl udes t hat  t he 

c l ot hi ng shoul d have been suppr essed,  i t  i s  uncl ear  whet her  t he 

har ml ess er r or  t est  appl i es and t hi s cour t  shoul d decl i ne t o 

appl y i t  her e.   He ar gues t hat ,  i f  t hi s cour t  appl i es t he Br own 

at t enuat i on anal ysi s,  t hen t he si gned st at ement ,  t he buccal  

swab,  and hi s c l ot hi ng shoul d be suppr essed.    

¶27 We f i r st  exami ne whet her  Br own or  Har r i s gover ns t he 

suppr essi on of  t he physi cal  evi dence and wr i t t en,  s i gned 

st at ement  at  i ssue her e.   Bot h of  t hese dec i s i ons addr ess 

whet her  evi dence or  st at ement s obt ai ned f ol l owi ng some unl awf ul  

pol i ce act i v i t y must  be suppr essed.   Br own,  422 U. S.  at  591- 92;  

New Yor k v.  Har r i s,  495 U. S.  14,  17 ( 1990) .   Speci f i cal l y,  t he 

Har r i s r ul e appl i es t o evi dence and st at ement s obt ai ned f r om a 

def endant  out si de of  t he home wher e pol i ce had pr obabl e cause t o 

ar r est  t he def endant ,  but  ar r est ed hi m i n hi s home wi t hout  a 

war r ant .   495 U. S.  at  21.   Thus,  t wo t hr eshol d mat t er s we need 
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t o r esol ve ar e whet her  t he pol i ce had pr obabl e cause and whet her  

Fel i x was unl awf ul l y ar r est ed.  

¶28 We concl ude t hat  pol i ce had pr obabl e cause t o ar r est  

Fel i x pr i or  t o goi ng t o Fel i x ' s apar t ment .   Pol i ce have pr obabl e 

cause t o ar r est  i f  t hey have " i nf or mat i on whi ch woul d l ead a 

r easonabl e pol i ce of f i cer  t o bel i eve t hat  t he def endant  pr obabl y  

commi t t ed a cr i me. "   West  v.  St at e,  74 Wi s.  2d 390,  398,  246 

N. W. 2d 675 ( 1976) ;  see al so Wi s.  St at .  § 968. 07( 1) ( d) .   Fel i x 

does not  di sput e t hat  pol i ce had pr obabl e cause t o ar r est  hi m.   

Al l  of  t he wi t nesses t hat  pol i ce i nt er vi ewed l ed t hem t o Fel i x.   

Speci f i cal l y,  we not e t hat  T. W.  st at ed t hat  af t er  t he f i ght  she 

hear d Fel i x say " I ' m goi ng t o pr i son.   I  st abbed someone.   I  

t hi nk I  k i l l ed hi m. "   Al so,  T. W.  t ol d pol i ce t hat  she was 

" pr et t y posi t i ve"  or  about  " 98"  per cent  sur e t hat  Fel i x st abbed 

someone.   Kyl e Leder  t ol d pol i ce t hat  he hear d Fel i x yel l  " st ab"  

and " I ' m not  goi ng t o pr i son"  bef or e Fel i x l ef t  i n a gr een 

Chr ysl er .   Pol i ce had ampl e i nf or mat i on t o l ead a r easonabl e 

of f i cer  t o bel i eve t hat  Fel i x pr obabl y commi t t ed a cr i me by 

st abbi ng Davi ds.      

¶29 Regar di ng t he l egal i t y of  Fel i x ' s ar r est ,  t he Uni t ed 

St at es Supr eme Cour t  hel d i n Payt on v.  New Yor k t hat ,  even i f  

pol i ce have pr obabl e cause t o ar r est  a def endant ,  ent er i ng t he 

def endant ' s home wi t hout  a war r ant  t o accompl i sh an ar r est  

v i ol at es t he Four t h Amendment .   445 U. S.  573,  590 ( 1980) .   Even 

bef or e t he U. S.  Supr eme Cour t  deci ded Payt on,  t hi s cour t  hel d i n 

Laasch,  84 Wi s.  2d at  595- 97,  t hat  a war r ant l ess ent r y and 

ar r est  i n a def endant ' s home vi ol at es Ar t i c l e I ,  Sect i on 11 and 
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t he Four t h Amendment .   See Payt on,  445 U. S.  at  575 n. 3 ( c i t i ng 

Laasch wi t h appr oval ) .   I n t hi s case,  t he pr emi se t hat  Fel i x ' s 

ar r est  was unl awf ul  i n v i ol at i on of  Payt on under l i es bot h of  t he 

par t i es '  br i ef s and t he St at e' s pet i t i on aski ng t hi s cour t  t o 

deci de t he novel  i ssue of  whet her  Br own or  Har r i s appl i es t o t he 

suppr essi on of  evi dence obt ai ned af t er  a Payt on vi ol at i on.   

Consi st ent  wi t h t he par t i es '  posi t i ons,  we assume,  wi t hout  

deci di ng,  t hat  Fel i x ' s ar r est  at  hi s home wi t hout  an ar r est  

war r ant  was i n v i ol at i on of  Payt on,  445 U. S.  at  590.  

¶30 Because pol i ce obt ai ned Fel i x ' s wr i t t en,  s i gned 

st at ement ,  t he buccal  swab,  and hi s c l ot hi ng f ol l owi ng hi s  

unl awf ul  ar r est ,  Fel i x ar gues t hat  t hi s ev i dence must  be 

suppr essed under  t he excl usi onar y r ul e.   The excl usi onar y r ul e 

pr ovi des f or  t he suppr essi on of  evi dence t hat  " i s i n some sense 

t he pr oduct  of  t he i l l egal  gover nment al  act i v i t y. "   St at e v.  

Knapp,  2005 WI  127,  ¶22,  285 Wi s.  2d 86,  700 N. W. 2d 899 ( quot i ng 

Ni x v.  Wi l l i ams,  467 U. S.  431,  444 ( 1984) ) .   " The pr i mar y 

pur pose of  t he excl usi onar y r ul e ' i s  t o det er  f ut ur e unl awf ul  

pol i ce conduct . ' "   I d.  ( quot i ng Uni t ed St at es v.  Cal andr a,  414 

U. S.  338,  347 ( 1974) ) .   I t  i s  a j udi c i al l y- cr eat ed r ul e t hat  i s 

not  absol ut e,  but  r at her  r equi r es t he bal anci ng of  t he r ul e' s 

r emedi al  obj ect i ves wi t h t he " subst ant i al  soci al  cost s exact ed 

by t he excl usi onar y r ul e. "   I d. ,  ¶¶22- 23 ( quot i ng I l l i noi s v.  

Kr ul l ,  480 U. S.  340,  352- 53 ( 1987) ) .   Thi s r ul e ext ends t o bot h 

t angi bl e and i nt angi bl e evi dence t hat  i s t he f r ui t  of  t he 

poi sonous t r ee,  or ,  i n ot her  wor ds,  evi dence obt ai ned " by 
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expl oi t at i on of "  t he i l l egal  gover nment  act i v i t y.   I d. ,  ¶24 

( quot i ng Wong Sun v.  Uni t ed St at es,  371 U. S.  471,  488 ( 1963) ) .    

¶31 I n Br own,  t he Uni t ed St at es Supr eme Cour t  set  f or t h 

t he f ol l owi ng t hr ee- f act or  t est  f or  whet her  ev i dence obt ai ned 

f ol l owi ng unl awf ul  pol i ce conduct  must  be suppr essed under  t he 

excl usi onar y r ul e as t he f r ui t  of  t he poi sonous t r ee,  or  whet her  

i t  i s  admi ssi bl e as suf f i c i ent l y  at t enuat ed f r om t he i l l egal i t y:  

( 1)  " [ t ] he t empor al  pr oxi mi t y"  bet ween t he i l l egal  act i v i t y and 

t he evi dence,  ( 2)  " t he pr esence of  i nt er veni ng ci r cumst ances, "  

and ( 3)  " t he pur pose and f l agr ancy of  t he of f i c i al  mi sconduct . "   

422 U. S.  at  603- 04.  

¶32 Af t er  Br own was deci ded i n 1975,  and bef or e t he Uni t ed 

St at es Supr eme Cour t  deci ded Har r i s i n 1990,  t hi s cour t  appl i ed 

t he Br own at t enuat i on anal ysi s i n Smi t h and Wal ker ,  whi ch 

i nvol ved t he suppr essi on of  evi dence obt ai ned f r om a def endant  

out si de of  t he home f ol l owi ng an ar r est  i n v i ol at i on of  Payt on.   

I n Smi t h,  pol i ce had pr obabl e cause t o ar r est ,  but  unl awf ul l y 

ent er ed Smi t h' s home and ar r est ed hi m wi t hout  a war r ant  or  t he 

pr esence of  any exi gent  c i r cumst ances i n v i ol at i on of  Ar t i c l e I ,  

Sect i on 11 and t he Four t h Amendment .   131 Wi s.  2d at  232- 35.   

Smi t h l at er  conf essed dur i ng an i nt er r ogat i on.   I d.  at  226.   

Thi s cour t  suppr essed t he st at ement s under  Br own i n an 

abbr evi at ed anal ysi s based on t he St at e' s concessi on t hat  i f  t he 

ar r est  was unl awf ul ,  t hen Smi t h' s st at ement s woul d be suppr essed 

as i nsuf f i c i ent l y at t enuat ed f r om t he unl awf ul  ar r est .   I d.  at  

241- 42.    
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¶33 I n Wal ker ,  t hi s  cour t  st at ed t hat  Br own gover ned t he 

anal ysi s of  t he l i neup i dent i f i cat i ons made af t er  Wal ker  was 

unl awf ul l y ar r est ed f r om t he backyar d of  hi s home i n v i ol at i on 

of  t he Four t h Amendment  pr ohi bi t i ons ar t i cul at ed i n Payt on and 

Ol i ver  v.  Uni t ed St at es,  466 U. S.  170,  180 ( 1984) . 23  Wal ker ,  154 

Wi s.  2d at  182- 87.   Pol i ce di d not  have an ar r est  war r ant ,  but  

t hi s cour t  assumed t hat  pol i ce had pr obabl e cause t o ar r est  

Wal ker  f or  bur gl ar y.   I d.  at  184.   Wal ker  was posi t i vel y 

i dent i f i ed by sever al  eyewi t nesses t o t he bur gl ar i es i n a l i neup 

t he mor ni ng af t er  hi s ar r est .   I d.  at  162- 63.   Because t hi s 

cour t  l acked t he necessar y i nf or mat i on i n t he r ecor d t o exami ne 

t he l i neup under  t he Br own f act or s,  we r emanded t o t he c i r cui t  

cour t  t o conduct  a Br own anal ysi s.   I d.  at  187.  

¶34 Af t er  t hi s cour t  deci ded Smi t h and Wal ker ,  t he Uni t ed 

St at es Supr eme Cour t  deci ded Har r i s,  495 U. S.  14.   Ther e t he 

Cour t  hel d t hat  even i f  an ar r est  v i ol at ed Payt on,  evi dence 

obt ai ned f r om t he def endant  out si de of  t he home whi l e i n l awf ul  

pol i ce cust ody i s not  t he pr oduct  of  t he i l l egal  ar r est ,  so l ong 

as pol i ce had pr obabl e cause t o ar r est .   I d.  at  21.   Such 

evi dence need not  be anal yzed under  Br own.   I d.  at  18- 19.   I n 

Har r i s,  pol i ce had pr obabl e cause t o ar r est  Har r i s f or  mur der ,  

but  pol i ce went  t o Har r i s ' s apar t ment ,  ent er ed and ar r est ed hi m 

wi t hout  a war r ant .   I d.  at  15- 16.   The Supr eme Cour t  accept ed 

                                                 
23 Ol i ver  pr ovi des t hat  Four t h Amendment  pr ot ect i ons ext end 

t o t he cur t i l age of  t he home,  whi ch i ncl udes " t he l and 
i mmedi at el y sur r oundi ng and associ at ed wi t h t he home. "   Ol i ver  
v.  Uni t ed St at es,  466 U. S.  170,  180 ( 1984) .    
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t he t r i al  cour t ' s  f i ndi ng t hat  Har r i s di d not  consent  t o t he 

pol i ce of f i cer s '  ent r y and t hus he was ar r est ed i n v i ol at i on of  

Payt on.   I d.  at  17.   Har r i s ar gued t hat  hi s st at ement  at  t he 

pol i ce st at i on,  af t er  he was gi ven and wai ved hi s Mi r anda 

r i ght s,  must  be suppr essed because i t  was t he f r ui t  of  hi s 

unl awf ul  ar r est .   I d.  at  16.      

¶35 The Uni t ed St at es Supr eme Cour t  hel d t hat  " wher e t he 

pol i ce have pr obabl e cause t o ar r est  a suspect ,  t he excl usi onar y 

r ul e does not  bar  t he St at e' s use of  a st at ement  made by t he 

def endant  out si de of  hi s home,  even t hough t he st at ement  i s 

t aken af t er  an ar r est  made i n t he home i n v i ol at i on of  Payt on. "   

I d.  at  21.   The Supr eme Cour t  st at ed t hat  t he Br own " at t enuat i on 

anal ysi s i s onl y appr opr i at e wher e,  as a t hr eshol d mat t er ,  

cour t s det er mi ne t hat  ' t he chal l enged evi dence i s i n some sense 

t he pr oduct  of  i l l egal  gover nment al  act i v i t y. ' ”  I d.  at  19 

( quot i ng Uni t ed St at es v.  Cr ews,  445 U. S.  463,  471 ( 1980) ) .   

Har r i s ' s st at ement ,  whi ch pol i ce obt ai ned whi l e Har r i s was i n 

l egal  cust ody at  t he pol i ce st at i on,  and af t er  he was gi ven and 

wai ved hi s Mi r anda r i ght s,  di d not  r equi r e suppr essi on because 

i t  was not  t he pr oduct  of  t he unl awf ul  ar r est  or  of  any f ur t her  

i l l egal  gover nment al  act i v i t y.   I d.    

¶36 We ar e bound t o f ol l ow t he Uni t ed St at es Supr eme 

Cour t ' s  i nt er pr et at i on of  t he Four t h Amendment  t hat  set s t he 

mi ni mum pr ot ect i ons af f or ded by t he f eder al  const i t ut i on.   St at e 

v.  War d,  2000 WI  3,  ¶39,  231 Wi s.  2d 723,  604 N. W. 2d 517.   

However ,  Fel i x ur ges t hi s cour t  t o i nt er pr et  Ar t i c l e I ,  Sect i on 

11 i n a manner  t hat  pr ovi des mor e det er r ence of  and pr ot ect i on 
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agai nst  unl awf ul  act i v i t i es and sei zur es t han t hat  pr ovi ded by 

t he Har r i s r ul e.   As we have pr evi ousl y not ed,  we ar e 

par t i cul ar l y r el uct ant  t o do so gi ven t he near l y i dent i cal  

l anguage i n bot h pr ovi s i ons. 24  Rat her ,  we have usual l y 

i nt er pr et ed Ar t i c l e I ,  Sect i on 11 i n accor d wi t h t he Uni t ed 

St at es Supr eme Cour t ' s  i nt er pr et at i on of  t he Four t h Amendment . 25  

We have mor e of t en i nt er pr et ed t he Wi sconsi n Const i t ut i on 

di f f er ent l y t han t he f eder al  const i t ut i on i n r egar d t o Ar t i c l e 

I ,  Sect i ons 7 and 8 t han i n r egar d t o Ar t i c l e 1,  Sect i on 11. 26  

" On onl y one occasi on i n our  devel opment  of  Ar t i c l e I ,  Sect i on 

11 j ur i spr udence have we r equi r ed a showi ng di f f er ent  f r om t hat  

r equi r ed by t he Supr eme Cour t ' s  Four t h Amendment  j ur i spr udence.  

                                                 
24 St at e v.  Fr y,  131 Wi s.  2d 153,  172,  388 N. W. 2d 565 ( 1986)  

( " But  f or  a f ew i nconsequent i al  di f f er ences i n punct uat i on,  
capi t al i zat i on and t he use of  t he s i ngul ar  or  pl ur al  f or m of  a 
wor d,  t he t ext s of  ar t .  I ,  sec.  11 and t he f our t h amendment  ar e 
i dent i cal . " ) ,  over r ul ed on ot her  gr ounds by St at e v.  Dear bor n,  
2010 WI  84,  327 Wi s.  2d 252,  786 N. W. 2d 97;  see supr a not es 20 
and 21.  

25 We have i nt er pr et ed Ar t i c l e I ,  Sect i on 11 consi st ent  wi t h 
t he Four t h Amendment  i n t he f ol l owi ng:  Dear bor n,  327 
Wi s.  2d 252,  ¶27;  St at e v.  Fer guson,  2009 WI  50,  317 
Wi s.  2d 586,  767 N. W. 2d 187;  St at e v.  Ar i as,  2008 WI  84,  ¶¶19-
24,  311 Wi s.  2d 358,  752 N. W. 2d 748;  St at e v.  Mal one,  2004 WI  
108,  ¶15,  274 Wi s.  2d 540,  683 N. W. 2d 1;  St at e v.  Guzman,  166 
Wi s.  2d 577,  586- 87,  480 N. W. 2d 446 ( 1992) ;  Fr y,  131 Wi s.  2d at  
172,  over r ul ed on ot her  gr ounds by Dear bor n,  327 Wi s.  2d 252;  
St at e v.  Doe,  78 Wi s.  2d 161,  254 N. W. 2d 210 ( 1977) ;  St at e v.  
Wi l l i ams,  47 Wi s.  2d 242,  177 N. W. 2d 611 ( 1970) .   

26 See e. g. ,  St at e v.  Dubose,  2005 WI  126,  ¶¶39- 40,  285 
Wi s.  2d 143,  699 N. W. 2d 582 ( Ar t i c l e I ,  Sect i on 8) ;  St at e v.  
Knapp,  2005 WI  127,  ¶¶57- 62,  285 Wi s.  2d 86,  700 N. W. 2d 899 
( Ar t i c l e I ,  Sect i on 8) ;  St at e v.  Hansf or d,  219 Wi s.  2d 226,  242-
43,  580 N. W. 2d 171 ( 1998)  ( Ar t i c l e I ,  Sect i on 7) .   
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We di d so i n r egar d t o our  devel opment  of  a good f ai t h except i on 

under  Ar t i c l e I ,  Sect i on 11. "   St at e v.  Fer guson,  2009 WI  50,  

¶17 n. 6,  317 Wi s.  2d 586,  767 N. W. 2d 187.   Thi s r emai ns t r ue 

t oday. 27   

¶37 The sol e except i on i s Eason,  i n whi ch t hi s  cour t  

adopt ed a modi f i ed good f ai t h except i on t o t he excl usi onar y r ul e 

f or  of f i cer s '  r easonabl e r el i ance on a no- knock sear ch war r ant .  

245 Wi s.  2d 206,  ¶¶2- 3.   We began by exami ni ng t hi s cour t ' s  l ong 

hi st or y of  i nt er pr et i ng Ar t i c l e I ,  Sect i on 11 consi st ent  wi t h 

t he Uni t ed St at es Supr eme Cour t ' s  i nt er pr et at i on of  t he Four t h 

Amendment .   I d. ,  ¶¶38- 52.   Thi s cour t  cont i nued on t hat  pat h i n 

Eason by f ol l owi ng t he Uni t ed St at es Supr eme Cour t ' s  evol v i ng 

i nt er pr et at i on of  t he Four t h Amendment ,  but  i nt er pr et i ng Ar t i c l e 

I ,  Sect i on 11 as r equi r i ng some mi ni mal  addi t i onal  assur ances 

bef or e t r i gger i ng t he good f ai t h except i on t o t he excl usi onar y 

r ul e.   I d. ,  ¶¶60- 63.    

¶38 We f i nd no r eason i n t hi s case t o depar t  f r om our  

cust omar y pr act i ce of  i nt er pr et i ng Ar t i c l e I ,  Sect i on 11 i n 

                                                 
27 Just i ce Br adl ey' s di ssent  asser t s t hat  Laasch v.  St at e,  

84 Wi s.  2d 587,  267 N. W. 2d 278 ( 1978) ,  i s  " anot her  occasi on i n 
whi ch we i nt er pr et ed Ar t i c l e I  Sect i on 11 mor e expansi vel y t han 
t he exi st i ng i nt er pr et at i on of  t he Four t h Amendment . "   Di ssent ,  
¶131.   To t he cont r ar y,  i n Laasch,  t hi s cour t  expl ai ned t hat  our  
concl usi on was pr emi sed on bot h t he Four t h Amendment  and Ar t i c l e 
I ,  Sect i on 11 of  t he Wi sconsi n Const i t ut i on.   84 Wi s.  2d at  595.   
We st at ed t hat  our  concl usi on was " i n accor d wi t h deci s i ons of  
t hi s cour t  and of  t he Uni t ed St at es Supr eme Cour t . "   I d.   Laasch 
i s not  an exampl e of  a s i t uat i on i n whi ch t hi s cour t  has 
di ver ged f r om t he Uni t ed St at es Supr eme Cour t ' s i nt er pr et at i on 
of  t he Four t h Amendment  on t he basi s of  addi t i onal  pr ot ect i ons 
pr ovi ded under  Ar t i c l e I ,  Sect i on 11.  
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accor d wi t h t he Four t h Amendment .   As such,  we adopt  t he Har r i s 

except i on t o t he excl usi onar y r ul e because we ar e per suaded by 

t he Uni t ed St at es Supr eme Cour t ' s  wel l - r easoned deci s i on. 28  

¶39  The Har r i s r ul e appr opr i at el y bal ances t he pur poses 

of  t he excl usi onar y r ul e and t he Payt on r ul e wi t h t he soci al  

cost s associ at ed wi t h suppr essi ng evi dence.   The Payt on r ul e was 

pr emi sed on t he Four t h Amendment ' s pr ot ect i on of  t he " sanct i t y  

of  t he home. "   Payt on,  445 U. S.  at  588- 89,  601;  Har r i s,  495 U. S.  

at  17.   The pur poses of  t he excl usi onar y r ul e ar e t o det er  

pol i ce mi sconduct  and ensur e j udi c i al  i nt egr i t y  by r ef usi ng t o 

r el y on evi dence obt ai ned t hr ough pol i ce mi sconduct ,  Eason,  245 

Wi s.  2d 206,  ¶44,  but  t he pr i mar y pur pose i s det er r ence,  Knapp,  

285 Wi s.  2d 86,  ¶22.   The l audabl e goal  of  det er r i ng pol i ce 

mi sconduct  i s not  pur sued at  al l  cost s.   As t hi s cour t  not ed i n 

i t s anal ysi s of  t he good f ai t h except i on t o t he excl usi onar y 

r ul e,  t her e ar e " subst ant i al  soci al  cost s"  associ at ed wi t h 

excl udi ng r el evant  evi dence.   Eason,  245 Wi s.  2d 206,  ¶31.     

¶40 The Uni t ed St at es Supr eme Cour t  r ei t er at ed i n Har r i s 

t hat  " [ t ] he penal t i es v i s i t ed upon t he Gover nment ,  and i n t ur n 

upon t he publ i c,  because i t s of f i cer s have vi ol at ed t he l aw must  

bear  some r el at i on t o t he pur poses whi ch t he l aw i s t o ser ve. "   

495 U. S.  at  17.   The Har r i s r ul e i s based on t he Supr eme Cour t ' s 

                                                 
28 As t he cour t  of  appeal s not ed,  i t  has appl i ed t he Har r i s 

r ul e i n a number  of  cases.   Fel i x,  No.  2010AP346- CR,  ¶14 n. 5.   
For  exampl e,  t he cour t  of  appeal s di scussed and appl i ed Har r i s 
i n St at e v.  Rober son,  2005 WI  App 195,  ¶¶16- 23,  287 Wi s.  2d 403,  
704 N. W. 2d 302,  whi ch t hi s cour t  af f i r med on ot her  gr ounds,  2006 
WI  80,  292 Wi s.  2d 280,  717 N. W. 2d 111.  
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concl usi on t hat  suppr essi ng evi dence and st at ement s obt ai ned 

f r om a def endant  out si de of  t he home f ol l owi ng a Payt on 

vi ol at i on does not  f ur t her  t he pur pose of  t he Payt on r ul e:  " t he 

r ul e i n Payt on was desi gned t o pr ot ect  t he physi cal  i nt egr i t y of  

t he home;  i t  was not  i nt ended t o gr ant  cr i mi nal  suspect s,  l i ke 

Har r i s,  pr ot ect i on f or  st at ement s made out si de t hei r  pr emi ses 

wher e t he pol i ce have pr obabl e cause t o ar r est  t he suspect  f or  

commi t t i ng a cr i me. "   I d.   The Payt on r ul e i s v i ndi cat ed t hr ough 

t he suppr essi on of  any evi dence or  st at ement s obt ai ned f r om t he 

def endant  whi l e of f i cer s ar e st i l l  i nsi de t he def endant ' s home 

unl awf ul l y.   I d.  at  20.   The Four t h Amendment  does not  r equi r e 

cour t s t o excl ude al l  evi dence or  f or go pr osecut i ng a def endant  

f ol l owi ng unl awf ul  pol i ce conduct ,  even i f  doi ng so mi ght  have 

some det er r ent  ef f ect .   I d.   Under  t he Har r i s r ul e,  pol i ce ar e 

suf f i c i ent l y det er r ed f r om vi ol at i ng Payt on because " t he 

pr i nci pl e i ncent i ve t o obey Payt on st i l l  obt ai ns:  t he pol i ce 

know t hat  a war r ant l ess ent r y wi l l  l ead t o t he suppr essi on of  

any evi dence f ound,  or  st at ement s t aken,  i nsi de t he home. "   I d.   

Ther e i s no compel l i ng r eason t o go f ur t her  and suppr ess 

evi dence l awf ul l y obt ai ned f r om a def endant  out si de of  t he home.  

¶41 The Har r i s Cour t  dr ew a l i ne at  t he ent r ance t o t he 

home because t hat  i s t he hear t  of  t he Four t h Amendment  and t he 

f ocus of  Payt on.   I d.  at  17- 18.   Har r i s pr ovi des a nar r ow r ul e:  

wher e pol i ce had pr obabl e cause bef or e t he unl awf ul  ent r y and 

ar r est ,  an ar r est  i n v i ol at i on of  Payt on does not  r equi r e t he 

suppr essi on of  evi dence obt ai ned f r om t he def endant  out si de of  

t he home,  such as st at ement s obt ai ned af t er  Mi r anda war ni ngs and 



No.  2010AP346- CR   

 

27 
 

t he wai ver  of  t hose r i ght s.   For  t hi s nar r ow cat egor y of  

evi dence,  i t  i s  not  necessar y t o do a Br own anal ysi s wher e i t  i s  

c l ear  as i t  i s  her e t hat  t he evi dence i s not  der i ved f r om t he 

i l l egal i t y.   See i d.  at  19- 20.   I n ot her  s i t uat i ons,  t hi s cour t  

and t he Uni t ed St at es Supr eme Cour t  cont i nue t o r equi r e a Br own 

anal ysi s t o ensur e t hat  evi dence or  st at ement s obt ai ned 

f ol l owi ng pol i ce mi sconduct  ar e not  t he pr oduct  of  t he 

i l l egal i t y.   Addi t i onal l y,  as t he Supr eme Cour t  not ed i n Har r i s,  

evi dence wi l l  s t i l l  be suppr essed i f  i t  was " t he pr oduct  of  

coer ci on,  i f  Mi r anda war ni ngs wer e not  gi ven,  or  i f  t her e was a 

v i ol at i on of  t he r ul e of  Edwar ds v.  Ar i zona,  451 U. S.  477 

( 1981) . "   I d.  at  20.   The Har r i s r ul e i s a common- sense 

l i mi t at i on on t he excl usi onar y r ul e wher e excl udi ng st at ement s 

and evi dence does not  ser ve t he det er r ent  pur pose of  t he 

excl usi onar y r ul e or  t he pur pose of  t he Payt on r ul e.   

¶42 Whi l e t hi s cour t ' s  deci s i ons i n Smi t h and Wal ker ,  

whi ch pr eceded Har r i s,  appl i ed a Br own at t enuat i on anal ysi s t o 

det er mi ne t he admi ssi bi l i t y  of  evi dence t hat  i s cover ed by t he 

Har r i s r ul e,  we f ol l ow t he Uni t ed St at es Supr eme Cour t ' s  

evol v i ng i nt er pr et at i on of  t he Four t h Amendment . 29  I n accor d 

                                                 
29 Fel i x ar gues t hat  our  deci s i on i n Laasch,  84 Wi s.  2d 587,  

al so conf l i c t s wi t h t he Har r i s r ul e,  but  we di sagr ee.   Laasch 
di d not  i nvol ve a Br own anal ysi s or  even t he suppr essi on of  
evi dence.   I n Laasch,  t hi s cour t  hel d t hat  t he c i r cui t  cour t  
l acked per sonal  j ur i sdi ct i on over  Laasch as a r esul t  of  t he 
unl awf ul  ent r y and ar r est .   I d.  at  597.   Thi s par t  of  Laasch' s 
hol di ng was l at er  modi f i ed by St at e v.  Smi t h,  131 Wi s.  2d 220,  
240,  388 N. W. 2d 601 ( 1986)  ( hol di ng t hat  an unl awf ul  ar r est  does 
not  depr i ve a c i r cui t  cour t  of  per sonal  j ur i sdi ct i on) .     
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wi t h Har r i s,  we hol d t hat  wher e pol i ce had pr obabl e cause t o 

ar r est  bef or e t he unl awf ul  ent r y and war r ant l ess ar r est  f r om a 

def endant ' s home,  t hi s v i ol at i on of  Payt on does not  r equi r e t he 

suppr essi on of  evi dence obt ai ned f r om a def endant  out si de of  t he 

home,  such as st at ement s obt ai ned af t er  t he def endant  was gi ven 

and wai ved hi s Mi r anda r i ght s.  

¶43 Thi s hol di ng does not  conf l i c t  wi t h t hi s cour t ' s  post -

Har r i s deci s i ons i n Ander son,  165 Wi s.  2d 441,  and Phi l l i ps,  218 

Wi s.  2d 180,  cont r ar y t o Fel i x ' s asser t i ons.   We appl i ed a Br own 

at t enuat i on anal ysi s i n t hose cases because t hey i nvol ved t he 

f r ui t s of  an unl awf ul  ent r y and sear ch.   Ander son,  165 Wi s.  2d 

441 ( i nvol v i ng t he suppr essi on of  physi cal  evi dence obt ai ned 

f r om a consent  sear ch of  Ander son' s home wher e,  f ol l owi ng 

unl awf ul  sear ches by pol i ce,  Ander son was l awf ul l y ar r est ed i n 

hi s home pur suant  t o an ar r est  war r ant  and l at er  conf essed and 

consent ed t o a sear ch of  hi s home) ;  Phi l l i ps,  218 Wi s.  2d 180 

( i nvol v i ng t he suppr essi on of  evi dence obt ai ned f ol l owi ng a 

sear ch of  Phi l l i ps '  bedr oom wher e pol i ce obt ai ned Phi l l i ps '  

consent  whi l e unl awf ul l y i nsi de of  hi s home) .   As st at ed above,  

t he Har r i s r ul e appl i es wher e t he onl y i l l egal  pol i ce conduct  i s 

an unl awf ul  ent r y and ar r est  i n v i ol at i on of  Payt on,  not  wher e 

t he evi dence may be t i ed t o an unl awf ul  sear ch by pol i ce.   

Cont r ar y t o t he cour t  of  appeal s '  concl usi on and Fel i x ' s  

ar gument ,  i t  i s  not  " pecul i ar "  t o l i mi t  t he appl i cat i on of  t he 

Har r i s r ul e t o cases wher e t he onl y i l l egal  pol i ce conduct  i s a 

Payt on vi ol at i on.   Rat her  i t  i s  l ogi cal  t o devel op a l i mi t ed,  

br i ght - l i ne r ul e f or  a nar r ow cat egor y of  evi dence obt ai ned 
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af t er  an unl awf ul  ar r est  i n vi ol at i on of  Payt on,  but  wher e 

pol i ce had pr obabl e cause t o ar r est ,  t hat  we can say as a mat t er  

of  l aw does not  " bear  a suf f i c i ent l y c l ose r el at i onshi p t o t he 

under l y i ng i l l egal i t y. "   See Har r i s,  495 U. S.  at  19.  

¶44 We now appl y t he Har r i s r ul e t o det er mi ne whet her  

t her e shoul d be suppr essi on of  Fel i x ' s wr i t t en,  s i gned st at ement  

at  t he pol i ce st at i on,  t he buccal  swab pr ovi ded at  t he pol i ce 

st at i on,  and hi s c l ot hi ng sei zed at  t he j ai l .   As we st at ed 

above,  t he Har r i s r ul e appl i es because pol i ce had pr obabl e cause 

t o ar r est  Fel i x pr i or  t o goi ng t o hi s apar t ment ,  and consi st ent  

wi t h t he posi t i on of  t he par t i es,  we assume,  wi t hout  deci di ng,  

t hat  pol i ce unl awf ul l y ar r est ed Fel i x at  hi s home wi t hout  an 

ar r est  war r ant  i n v i ol at i on of  Payt on.   See supr a ¶¶28- 29.    

¶45 Fel i x ' s s i gned st at ement  at  t he pol i ce st at i on,  af t er  

he was gi ven and wai ved hi s Mi r anda r i ght s, 30 f al l s  squar el y 

under  Har r i s ' s hol di ng t hat  " wher e t he pol i ce have pr obabl e 

cause t o ar r est  a suspect ,  t he excl usi onar y r ul e does not  bar  

t he St at e' s use of  a st at ement  made by t he def endant  out si de of  

hi s home,  even t hough t he st at ement  i s t aken af t er  an ar r est  

made i n t he home i n v i ol at i on of  Payt on. "   Har r i s,  495 U. S.  at  

21.   Fel i x does not  ar gue t hat  hi s st at ement  or  t he buccal  swab 

he pr ovi ded at  t he pol i ce st at i on must  be suppr essed under  

Har r i s but  r at her  t hat  t he at t enuat i on anal ysi s of  Br own must  be 

                                                 
30 As we not ed above,  Fel i x chal l enged t he vol unt ar i ness of  

hi s st at ement  and t he val i di t y of  hi s Mi r anda wai ver  bef or e t he 
c i r cui t  cour t  and cour t  of  appeal s,  but  because he does make 
t hose ar gument s bef or e t hi s cour t ,  we do not  addr ess t hem.   See 
supr a not e 19.  
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appl i ed.   Li ke Fel i x ' s wr i t t en,  s i gned st at ement  at  t he pol i ce 

st at i on af t er  he was gi ven and wai ved hi s Mi r anda r i ght s,  t he 

buccal  swab i s admi ssi bl e under  t he Har r i s r ul e,  because i t  was 

obt ai ned f r om Fel i x whi l e he was l awf ul l y i n pol i ce cust ody at  

t he pol i ce st at i on.    

¶46 Fel i x ' s c l ot hi ng t hat  pol i ce sei zed at  t he j ai l  i s 

al so admi ssi bl e under  a l ogi cal  ext ensi on of  t he Har r i s r ul e.     

Fel i x ar gues t hat  t he Har r i s r ul e does not  cover  t he c l ot hes he 

was wear i ng when he was ar r est ed,  and t hat  t hey must  be 

suppr essed as t he f r ui t  of  hi s unl awf ul  ar r est .   Fel i x ar gues 

t hat  t he war r ant l ess ar r est  l ed di r ect l y t o t he sei zur e of  hi s 

c l ot hi ng because i f  t he pol i ce had t aken t he t i me t o get  a 

war r ant ,  he woul d have changed and pol i ce woul d not  have 

obt ai ned hi s c l ot hi ng.   Thi s ar gument  i s based on t he t ype of  

but - f or  causal i t y t hat  t he Uni t ed St at es Supr eme Cour t  r ej ect ed 

i n Hudson v.  Mi chi gan,  547 U. S.  586 ( 2006) .   The r easoni ng i n 

Hudson i nf or ms our  i nt er pr et at i on of  t he Har r i s r ul e,  and 

suppor t s appl y i ng i t  t o t he sei zur e of  Fel i x ' s c l ot hes at  t he 

j ai l .    

¶47 I n Hudson,  t he Cour t  expl ai ned t hat  " excl usi on may not  

be pr emi sed on t he mer e f act  t hat  a const i t ut i onal  v i ol at i on was 

a ' but - f or '  cause of  obt ai ni ng evi dence. "   I d.  at  592.   Af t er  

hi ghl i ght i ng t he " subst ant i al  soci al  cost s"  of  t he excl usi onar y 

r ul e,  " whi ch somet i mes i ncl ude set t i ng t he gui l t y f r ee and t he 

danger ous at  l ar ge, "  t he Supr eme Cour t  r ei t er at ed t hat  

" [ w] het her  t he excl usi onar y sanct i on i s appr opr i at el y i mposed i n 

a par t i cul ar  case .  .  .  i s  an i ssue separ at e f r om t he quest i on 
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whet her  t he Four t h Amendment  r i ght s of  t he par t y seeki ng t o 

i nvoke t he r ul e wer e v i ol at ed by pol i ce conduct . "   I d.  at  591- 92 

( quot i ng Uni t ed St at es v.  Leon,  468 U. S.  897,  906 ( 1984) )  

( i nt er nal  quot at i ons omi t t ed) .   The Hudson Cour t  decl i ned t o 

appl y t he excl usi onar y r ul e f or  a v i ol at i on of  t he knock- and-

announce r ul e,  because t he mi ni mal  det er r ent  ef f ect  was f ar  

out wei ghed by t he soci al  cost s of  suppr essi ng t he evi dence.   I d.  

at  599.    

¶48 When we exami ne Har r i s i n t hi s l i ght ,  i t  i s  c l ear  t hat  

t he Har r i s Cour t  dr ew a l i ne at  t he ent r ance t o t he home and 

concl uded t hat  t her e was suf f i c i ent  det er r ence f or  Payt on 

vi ol at i ons by suppr essi ng evi dence and st at ement s t hat  pol i ce 

obt ai ned whi l e unl awf ul l y i nsi de of  t he home and admi t t i ng 

evi dence pol i ce l awf ul l y obt ai ned out si de of  t he home.   Har r i s,  

495 U. S.  at  17- 20.   Thus,  we i nt er pr et  Har r i s t o appl y t o 

st at ement s and evi dence t hat  pol i ce obt ai n f r om t he def endant  

out si de of  t he home.   Under  our  i nt er pr et at i on of  Har r i s,  

Fel i x ' s c l ot hi ng t hat  pol i ce sei zed at  t he j ai l  when he was 

bei ng booked i s admi ssi bl e.   Thi s i nt er pr et at i on i s suppor t ed by 

t he l anguage and r at i onal e we have not ed i n Har r i s and Hudson.   
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We al so not e t hat  sever al  ot her  st at es have i nt er pr et ed Har r i s 

i n t hi s way. 31      

¶49 Addi t i onal l y,  Fel i x ' s c l ot hi ng was not  t aken as 

evi dence unt i l  af t er  Fel i x was l awf ul l y i n pol i ce cust ody and 

was gi ven and wai ved hi s Mi r anda r i ght s.   The pol i ce di d not  

even devel op a r eason t o sei ze Fel i x ' s c l ot hi ng unt i l  t he 

det ect i ve not i ced some " r ed spot s"  on Fel i x ' s  shi r t  dur i ng 

quest i oni ng at  t he pol i ce st at i on.   That  f act  di st i ngui shes t hi s 

case f r om Tyr ee,  919 N. E. 2d at  682,  i n whi ch t he Massachuset t s 

Supr eme Judi c i al  Cour t  hel d t hat  Har r i s di d not  appl y t o t he 

shoes t he def endant  was wear i ng when unl awf ul l y ar r est ed i n hi s 

home.   I n Tyr ee,  pol i ce not i ced t hat  t he def endant ' s shoes 

mat ched t he shoepr i nt s at  t he scene of  t he cr i me whi l e t hey wer e 

st i l l  unl awf ul l y i n hi s home.   I d.  at  668.   The Massachuset t s 

Supr eme Judi c i al  Cour t  f ound i t  s i gni f i cant  t hat  pol i ce not ed 

" t he pot ent i al  evi dent i ar y r el evance of  a pi ece of  a suspect ' s 

c l ot hi ng whi l e t hey [ wer e]  st i l l  unl awf ul l y i n t he home. "   I d.  

at  682.   As we expl ai ned above,  t he Supr eme Cour t ' s  r easoni ng i n 

                                                 
31 Peopl e v.  Al exander ,  571 N. E. 2d 1075,  1084 ( I l l .  App.  Ct .  

1991)  ( " Whi l e Har r i s r ef er s onl y t o ' s t at ement s, '  we see no 
r eason why t he r ul e i t  enunci at es shoul d not  appl y as wel l  t o 
ot her  evi dence obt ai ned out si de t he home,  as t he ar gument  f or  
excl udi ng st at ement s was t hat  t hey wer e t he ' f r ui t s of  an 
i l l egal  ar r est '  r at her  t han t hat  t her e was some basi s f or  
di st i ngui shi ng bet ween st at ement s and ot her  evi dence. " ) ;  Peopl e 
v.  Wat ki ns,  31 Cal .  Rpt r .  2d 452,  459 n. 8 ( Cal .  Ct .  App.  1994)  
( " Si nce t he ar r est  i t sel f  i s  pr oper ,  physi cal  evi dence t aken 
f r om t he def endant ' s per son at  t he pol i ce st at i on need not  be 
suppr essed. " ) ;  Ti mmons v.  St at e,  734 N. E. 2d 1084,  1086 ( I nd.  Ct .  
App.  2000)  ( concl udi ng t hat  t he Har r i s r ul e appl i es t o bot h 
st at ement s and t angi bl e physi cal  evi dence) .  
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Hudson suppor t s our  r eadi ng of  t he Har r i s r ul e as appl i cabl e t o 

physi cal  evi dence obt ai ned f r om t he def endant  out si de of  t he 

home,  as wel l  as t o st at ement s made af t er  t he def endant  was 

gi ven and wai ved hi s Mi r anda r i ght s.   I n t hi s case,  t hat  

i ncl udes t he cl ot hes Fel i x was wear i ng when he was ar r est ed t hat  

pol i ce sei zed at  t he j ai l .   

¶50 Ther ef or e,  we concl ude t hat ,  under  Har r i s,  t her e i s no  

basi s f or  suppr essi ng Fel i x ' s wr i t t en,  s i gned st at ement  af t er  he 

was gi ven and wai ved hi s Mi r anda r i ght s at  t he pol i ce st at i on,  

t he buccal  swab t hat  he pr ovi ded at  t he pol i ce st at i on,  and hi s 

c l ot hi ng t hat  pol i ce sei zed at  t he j ai l .        

V.  CONCLUSI ON 

¶51 We cont i nue our  usual  pr act i ce of  i nt er pr et i ng Ar t i c l e 

I ,  Sect i on 11 of  t he Wi sconsi n Const i t ut i on i n accor d wi t h t he 

Uni t ed St at es Supr eme Cour t ' s  i nt er pr et at i on of  t he Four t h 

Amendment .   Thus,  we adopt  t he Har r i s except i on t o t he 

excl usi onar y r ul e f or  cer t ai n evi dence obt ai ned af t er  a Payt on 

vi ol at i on.   We hol d t hat ,  wher e pol i ce had pr obabl e cause t o 

ar r est  bef or e t he unl awf ul  ent r y,  a war r ant l ess ar r est  f r om 

Fel i x ' s home i n v i ol at i on of  Payt on r equi r es nei t her  t he 

suppr essi on of  st at ement s out si de of  t he home af t er  Mi r anda 

r i ght s wer e gi ven and wai ved,  nor  t he suppr essi on of  physi cal  

evi dence obt ai ned f r om Fel i x out si de of  t he home.   Assumi ng 

wi t hout  deci di ng t hat  Fel i x ' s war r ant l ess ar r est  f r om hi s home 

was i n v i ol at i on of  Payt on,  we concl ude t hat ,  pur suant  t o t he 

Har r i s r ul e,  t he f ol l owi ng evi dence t hat  pol i ce obt ai ned out si de 

of  t he home i s admi ssi bl e:  Fel i x ' s s i gned st at ement ,  made af t er  
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Fel i x was gi ven and wai ved hi s Mi r anda r i ght s,  t he buccal  swab 

obt ai ned at  t he pol i ce st at i on,  and Fel i x ' s c l ot hi ng sei zed at  

t he j ai l ,  as wel l  as any der i vat i ve evi dence.  

¶52 Ther ef or e,  we r ever se t he deci s i on of  t he cour t  of  

appeal s and af f i r m t he ci r cui t  cour t ' s  j udgment  of  convi ct i on.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  
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¶53 DAVI D T.  PROSSER,  J.    (concurring).  I n Payt on v.  New 

Yor k,  445 U. S.  573,  576 ( 1980) ,  t he Uni t ed St at es Supr eme Cour t  

hel d t hat  " t he Four t h Amendment  t o t he Uni t ed St at es 

Const i t ut i on .  .  .  pr ohi bi t s t he pol i ce f r om maki ng a 

war r ant l ess and nonconsensual  ent r y i nt o a suspect ' s home i n 

or der  t o make a r out i ne f el ony ar r est . "   ( Emphasi s added. )   The 

Cour t  added t hat  i t  had " no occasi on t o consi der  t he sor t  of  

emer gency or  danger ous si t uat i on,  descr i bed i n our  cases as 

' exi gent  c i r cumst ances, '  t hat  woul d j ust i f y a war r ant l ess ent r y  

i nt o a home f or  t he pur pose of  ei t her  ar r est  or  sear ch. "   I d.  at  

583 ( emphasi s added) .  

¶54 The maj or i t y opi ni on i n t hi s case i s based on t he 

assumpt i on t hat  pol i ce of f i cer s f r om t he Ever est  Met r o and 

Wausau pol i ce depar t ment s v i ol at ed t he r ul e i n Payt on when t hey 

ar r est ed Devi n Fel i x ( Fel i x)  at  t he apar t ment  of  Dean Kudi ck i n 

Wausau.   Because I  do not  agr ee wi t h t hi s assumpt i on,  I  wr i t e 

separ at el y t o expl ai n my posi t i on——even t hough I  j oi n t he 

maj or i t y opi ni on.  

FACTUAL BACKGROUND 

¶55 On Sept ember  8,  2007,  of f i cer s of  t he Ever est  Met r o 

Pol i ce Depar t ment  wer e cal l ed t o a Schof i el d,  Wi sconsi n 

r esi dence at  about  1: 10 a. m.   Ther e had been a ser i ous f i ght  at  

an under age dr i nki ng par t y,  and when of f i cer s  ar r i ved at  t he 

r esi dence t hey f ound a man l y i ng i n t he st r eet  wi t h mul t i pl e 

st ab wounds and a shi r t  soaked wi t h bl ood.   The vi ct i m,  

Nat hani el  Davi ds,  18,  di ed soon af t er  he was r ushed t o a l ocal  

hospi t al .  
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¶56 The f i ght  was obser ved by par t ygoer s and nei ghbor s but  

af t er  t he st abbi ng,  many of  t hem qui ckl y f l ed t he scene.   Pol i ce 

i mmedi at el y det er mi ned t hat  t hey had a pot ent i al  homi ci de on 

t hei r  hands.   They began t o gat her  i nf or mat i on and cal l ed i n 

ot her  Ever est  Met r o of f i cer s,  i ncl udi ng Det ect i ve Ser geant  

Denni s Hal koski ,  who became t he l ead i nvest i gat or ,  and Of f i cer  

Dani el  Gof f ,  bot h of  whom had been at  home.   Event ual l y,  when 

suspi c i on f ocused on Devi n Fel i x ,  t he Ever est  Met r o pol i ce al so 

br ought  i n Wausau of f i cer s because Fel i x was t hought  t o be 

l i v i ng i n Wausau.   The i nvol vement  of  Wausau pol i ce was not  onl y  

hel pf ul  but  al so necessar y t o avoi d any j ur i sdi ct i onal  i ssues i n 

t he event  of  an ar r est .  

¶57 The r ecor d descr i bes how Det ect i ve Ser geant  Hal koski  

i nt er vi ewed var i ous wi t nesses begi nni ng about  3: 00 a. m.  and 

cont i nui ng unt i l  af t er  7: 00 a. m.   Ot her  of f i cer s,  i ncl udi ng 

Ser geant  Ter r ence Pet er son,  al so conduct ed i nt er vi ews.   At  some 

poi nt ,  Of f i cer  Gof f  and an Ever est  Met r o capt ai n l ef t  Schof i el d 

t o dr i ve t o Wausau wher e t hey met  up wi t h Wausau Of f i cer  Mar k 

Kl ei n.   The t wo Ever est  Met r o of f i cer s ar r i ved at  appr oxi mat el y 

7: 00 a. m.  

¶58 The t hr ee of f i cer s wer e l ooki ng f or  Fel i x,  hi s  br ot her  

Kyl i e,  and t he gr een Chr ysl er  t hat  Fel i x pur por t edl y used t o 

escape.   They f i r st  went  t o an addr ess on East  Wausau Avenue 

wher e t hey expect ed t o f i nd Kyl i e,  who had been at  t he par t y and 

may have l ef t  wi t h hi s br ot her .   The of f i cer s f ound not hi ng,  as 

no one appear ed t o be l i v i ng at  t hat  addr ess.  
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¶59 The of f i cer s next  went  t o an addr ess on Pr ospect  

Avenue wher e Kei t h Fel i x,  t he boys'  f at her ,  was l i v i ng.   They 

f ound hi m,  i nt er vi ewed hi m,  and t hen f ol l owed hi s suggest i on t o 

l ook f or  Fel i x at  617 Ful t on St r eet ,  a t wo- st or y bui l di ng wher e 

Fel i x was supposed t o be l i v i ng i n t he basement .  

¶60 At  appr oxi mat el y  8: 00 a. m.  of f i cer s began t o gat her  at  

t he Ful t on St r eet  addr ess.   A gr een Chr ysl er  r egi st er ed t o 

Fel i x ' s mot her  was spot t ed i n t he dr i veway.   Det ect i ve Ser geant  

Hal koski  was not i f i ed t o come f r om Schof i el d,  and addi t i onal  

back- up of f i cer s wer e enl i st ed f r om Wausau.  

¶61 Af t er  ei ght  of f i cer s had ar r i ved and cr eat ed a secur e 

per i met er  ar ound t he house,  Det ect i ve Ser geant  Hal koski  and 

Of f i cer  Gof f  appr oached t he ent r ance t o t he basement  at  t he r ear  

of  t he house wi t h t hei r  guns dr awn.  

¶62 Hal koski  knocked har d on t he back door  whi ch popped 

open.   The of f i cer s saw Fel i x appar ent l y s l eepi ng i n a r ecl i ner ,  

f i ve t o s i x f eet  f r om an open door way at  t he bot t om of  t he st eps 

t o t he basement .   The of f i cer s or der ed Fel i x t o put  up hi s hands 

and come out ,  whi ch he di d.   He was pl aced under  ar r est ,  

handcuf f ed,  and put  i n a squad car .   The pol i ce di d not  have an 

ar r est  war r ant  f or  Fel i x.  

ANALYSI S 

¶63 I n anal yzi ng t he f act s t o det er mi ne whet her  t her e was 

a Payt on vi ol at i on,  bot h t he maj or i t y opi ni on and t he cour t  

r ecor d r equi r e c l ose scr ut i ny.  

¶64 Fi r st ,  t her e i s no di sput e t hat  pol i ce of f i cer s had 

pr obabl e cause t o ar r est  Devi n Fel i x f or  t he mur der  of  Nat hani el  
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Davi ds.   The pol i ce had mor e st at ement s t han t hose descr i bed i n 

t he maj or i t y opi ni on,  and t hey had a mot i ve:  t hat  Nat e Davi ds 

was beat i ng up Fel i x ' s younger  br ot her  Kyl i e when Fel i x 

i nt er vened.  

¶65 Second,  Ever est  Met r o pol i ce obt ai ned a sear ch war r ant  

f or  t he Schof i el d par t y r esi dence at  5: 44 a. m.  f r om Mar at hon 

Count y Ci r cui t  Judge Gr egor y Gr au.   Thi s sear ch war r ant  named a 

" suspect , "  Devi n Fel i x,  and r el i ed f or  i t s pr obabl e cause on 

st at ement s made by some of  t he same wi t nesses who pr ovi ded t he 

basi s f or  Fel i x ' s ar r est .   The war r ant  was pr epar ed by a 

Mar at hon Count y assi st ant  di st r i ct  at t or ney who came t o 

Schof i el d i n t he ear l y hour s of  Sept ember  8.  

¶66 Thi r d,  Ever est  Met r o and Wausau pol i ce of f i cer s 

act i vel y,  cont i nuousl y,  sear ched f or  Devi n Fel i x  af t er  he became 

t he f ocus of  t he i nvest i gat i on.   Fel i x was an ar med homi ci de 

suspect  who f l ed t he cr i me scene,  was over hear d sayi ng he had 

ki l l ed someone,  and r epor t edl y vowed he woul d not  go t o pr i son.   

To f i nd t hi s suspect ,  pol i ce pur sued ever y l ead.   When t hey 

ar r i ved at  t he Ful t on St r eet  addr ess,  t hey di d not  know how many 

peopl e wer e t her e and whet her  any per sons i n t he house woul d be 

i n danger  or  possi bl y t aken host age.  

¶67 Four t h,  t her e i s no di sput e t hat  when Det ect i ve 

Ser geant  Hal koski  f i r ml y knocked on t he back door  at  617 Ful t on 

St r eet ,  i t  " popped open"  ( " I  knocked at  t he door  and t he door  

popped open. " ) .   Thi s t est i mony was suppor t ed by Of f i cer  Gof f :  

Q.  And he knocked on t he door  and what  happened? 

A.  The t hi ng opened.  
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Q.  Okay.   The t hi ng bei ng t he door ? 

A.  Yes,  t he door  opened.   I t  j ust  swung open when he 
knocked on i t .  

¶68 Dean Kudi ck,  who had r ent ed t he f i r st  f l oor  and 

basement  f or  near l y f our  year s,  t est i f i ed t hat  t he back door  

popped open r egul ar l y:  

Q.  And when someone knocks on t he back door ,  does 
t he door  st ay c l osed al l  t he t i me? 

A.  I ' m not  sur e what  you mean by t hat .  

Q.  Okay.   I f  you knock on t he door ,  wi l l  i t  pop 
open? 

A.  I t  i s  possi bl e i t  coul d pop open.   I t  st i l l  does 
t o t hi s day.  

Q.  So i t  had i n t he past ? 

A.  Yes,  i t  had.  

 .  .  .  .   

Q.  So i t  doesn' t  t ake much pr essur e t hen .  .  .   

A.  No.  

¶69 Fi f t h,  nei t her  Det ect i ve Ser geant  Hal koski  nor  Of f i cer  

Gof f  ent er ed t he house t o ef f ect  t he ar r est .   Hal koski  was 

asked:  

Q.  Di d you cr oss t he t hr eshol d or  ent er  t he house? 

A.  No.  

¶70 On cr oss exami nat i on,  Hal koski  was asked whet her  hi s 

gun was beyond t he door j amb as he was cover i ng Fel i x.   He 

r esponded t hat  i t  was.  

Q.  Out si de or  i nsi de? 

A.  Out si de.  
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Consequent l y,  t her e i s no evi dence t hat  t he of f i cer s ever  br oke 

t he pl ane of  t he t hr eshol d bef or e or  dur i ng t he ar r est .  

¶71 Sever al  of f i cer s  di d ent er  t he house af t er  Fel i x had 

been ar r est ed,  f or  a sweep of  t he pr emi ses f or  of f i cer  saf et y.   

The of f i cer s expl ai ned t hat  t hey di d not  know t he wher eabout s of  

Kyl i e Fel i x and t hey det ect ed movement  on t he back por ch wher e 

Kyl i e and anot her  br ot her  usual l y s l ept .   The of f i cer s di d not  

conduct  a sear ch f or  evi dence unt i l  t hey r ecei ved wr i t t en 

consent  f r om t he l essee of  t he apar t ment .  

¶72 I n sum,  t he pol i ce act ed consc i ent i ousl y,  and t her e 

was no vi ol at i on of  Payt on unl ess t he r ul e i n Payt on i s ext ended 

t o cover  a " const r uct i ve ent r y"  and t he exi st ence of  exi gent  

c i r cumst ances i s r ul ed out .   Such a concl usi on woul d r equi r e a 

change i n Wi sconsi n l aw.  

¶73 I n hi s t r i al  br i ef  suppor t i ng hi s mot i on t o suppr ess 

evi dence,  Fel i x  cont ended t hat  hi s war r ant l ess ar r est  " f r om 

i nsi de t he home and at  gunpoi nt "  v i ol at ed t he f eder al  and st at e 

const i t ut i ons.   He ci t ed Payt on and Laasch v.  St at e,  84 

Wi s.  2d 587,  267 N. W. 2d 278 ( 1978) .   However ,  t he br i ef  went  on:  

 The Payt on case di d emphasi ze t he sanct i t y of  t he 
home and made r ef er ence t o t he t hr eshol d as bei ng one 
poi nt  of  s i gni f i cance.   However ,  subsequent  f eder al  
cases have had t he oppor t uni t y t o exami ne t he 
ci r cumst ances by whi ch t he def endant ' s pr esence was 
acqui r ed,  out si de and acr oss t he t hr eshol d.   I t  has 
been uni f or ml y hel d t hat  a war r ant l ess ar r est  wi l l  be 
i l l egal  i f  t he def endant ' s pr esence out si de was 
acqui r ed by coer ci on.   See [ LaFave] ,  Sear ch and 
Sei zur e at  sect i on 6. 1,  not e 188.  

 Wi sconsi n has no r epor t ed case di r ect l y on poi nt .   
However ,  sever al  c i r cui t s of  t he U. S.  Cour t  of  Appeal s 
have exami ned t hi s i ssue.   The uni ver sal  concl us i on i s 
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t hat  t he 4t h Amendment  coul d be t oo easi l y 
c i r cumvent ed i f  l aw enf or cement  i s al l owed t o si mpl y 
poi nt  a gun at  a home and or der  t he occupant s out ,  i n 
or der  t o achi eve a val i d war r ant l ess ar r est .   The 
r equi r ement  of  a j udi c i al l y- r evi ewed war r ant  i s so 
f undament al  t hat  t hi s can not  be t ol er at ed.  

 .  .  .  .   

 I t  i s  c l ear  t hat  whi l e t he [ of f i cer s]  physi cal l y  
r emai ned out si de t he door way,  t he r each of  t he 
of f i cer s ext ended i nt o t he r esi dence by t he use of  
f i r ear ms and by t he use of  commands t o exi t .  

¶74 The LaFave t r eat i se c i t ed by t he def endant  r eads i n 

par t :  

 The cases i nvol v i ng ar r est s made on t he pr emi ses 
( i n t he br oad sense of  t hat  t er m)  out si de r at her  t han 
i nsi de t he t hr eshol d deser ve some at t ent i on at  t hi s 
poi nt ,  f or  qui t e s i mi l ar  consi der at i ons gover n 
t her e.  .  .  .   [ T] he war r ant l ess ar r est  wi l l  be i l l egal  
i f  t he def endant ' s pr esence out si de was acqui r ed by 
coer ci on.  

Wayne R.  LaFave,  Sear ch and Sei zur e,  Basi s For  Ent r y t o Ar r est  

§ 6. 1 at  306- 07 ( 4t h ed.  2004) .  

¶75 Thi s t heor y of  " const r uct i ve ent r y"  mer i t s car ef ul  

exami nat i on i n l i ght  of  t he act ual  f act s and l anguage of  t he 

Payt on deci s i on.  

¶76 Payt on v.  New Yor k was deci ded i n 1980,  wi t h a 

maj or i t y opi ni on wr i t t en by Just i ce John Paul  St evens.   Payt on,  

445 U. S.  at  573,  574.   Over  and over  t he opi ni on emphasi zes 

war r ant l ess physi cal  ent r y of  a pr i vat e r esi dence.   For  exampl e:  

As t he Cour t  r ei t er at ed j ust  a f ew year s ago,  t he 
" physi cal  ent r y of  t he home i s t he chi ef  evi l  agai nst  
whi ch t he wor di ng of  t he Four t h Amendment  i s 
di r ect ed. "   Uni t ed St at es v.  Uni t ed St at es Di st r i ct  
Cour t ,  407 U. S.  297,  313.  .  .  .   [ T] he war r ant  
pr ocedur e mi ni mi zes t he danger  of  needl ess i nt r usi ons 
of  t hat  sor t .    
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Payt on,  445 U. S.  at  585- 86.  

Judge Levent hal  [ i n Dor man v.  Uni t ed St at es,  435 F. 2d 
385,  389 ( D. C.  Ci r .  1970) ]  f i r st  not ed t he set t l ed 
r ul e t hat  war r ant l ess ar r est s i n publ i c pl aces ar e 
val i d.   He i mmedi at el y r ecogni zed,  however ,  
t hat  .  .  .   

" Fr eedom f r om i nt r usi on i nt o t he home or  dwel l i ng i s 
t he ar chet ype of  t he pr i vacy pr ot ect i on secur ed by t he 
Four t h Amendment . "  

.  .  .  .   

Judge Levent hal  concl uded t hat  an ent r y t o ar r est  and 
an ent r y t o sear ch f or  and sei ze pr oper t y i mpl i cat e 
t he same i nt er est  i n pr eser vi ng t he pr i vacy and t he 
sanct i t y of  t he home,  and j ust i f y t he same l evel  of  
const i t ut i onal  pr ot ect i on.    

I d.  at  587- 88 ( emphasi s added) .  

[ A] ny di f f er ences i n t he i nt r usi veness of  ent r i es t o 
sear ch and ent r i es t o ar r est  ar e mer el y ones of  degr ee 
r at her  t han ki nd.   The t wo i nt r usi ons shar e t hi s 
f undament al  char act er i st i c:  t he br each of  t he ent r ance 
t o an i ndi v i dual ' s home.  .  .  .   [ Nowher e]  i s t he zone 
of  pr i vacy mor e cl ear l y def i ned t han when bounded by 
t he unambi guous physi cal  di mensi ons of  an i ndi v i dual ' s 
home.    

I d.  at  589 ( emphasi s added) .  

[ T] he Four t h Amendment  has dr awn a f i r m l i ne at  t he 
ent r ance t o t he house.   Absent  exi gent  c i r cumst ances,  
t hat  t hr eshol d may not  r easonabl y be cr ossed wi t hout  a 
war r ant .    

I d.  at  590.  

¶77 The di ssent  of  Just i ce Byr on Whi t e al so emphasi zed 

ent r y:  " The Cour t  t oday hol ds t hat  absent  exi gent  c i r cumst ances 

of f i cer s may never  ent er  a home dur i ng t he dayt i me t o ar r est  f or  

a danger ous f el ony unl ess t hey have f i r st  obt ai ned a war r ant . "   

I d.  at  603 ( Whi t e,  J. ,  di ssent i ng)  ( emphasi s added) .   " Today' s 

deci s i on r est s,  i n l ar ge measur e,  on t he pr emi se t hat  
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war r ant l ess ar r est  ent r i es const i t ut e a par t i cul ar l y sever e 

i nvasi on of  per sonal  pr i vacy. "   I d.  at  615 ( emphasi s added) .  

¶78 The f act s i n Payt on ar e f ul l y  al i gned wi t h t hese 

st at ement s.   Pol i ce used cr owbar s t o br eak open t he door  and 

ent er  Payt on' s apar t ment .   I d.  at  576 ( maj or i t y opi ni on) .   " They 

had not  obt ai ned a war r ant . "   I d.   When pol i ce went  t o Obi e 

Ri ddi ck ' s home ( i n t he compani on case) ,  " hi s young son opened 

t he door . "   I d.  at  578.   Pol i ce " ent er ed t he house and pl aced 

[ Ri ddi ck]  under  ar r est . "   I d.   They made an ar r est  and conduct ed 

a sear ch wi t hout  a war r ant .   I d.  

¶79 The Cour t  c i t ed t en st at e cour t  deci s i ons,  i ncl udi ng 

Laasch,  t o suppor t  i t s  opi ni on.   I d.  at  575 n. 3. 1  I n al l  t hese 

cases,  pol i ce ent er ed a house or  apar t ment  wi t hout  a war r ant ,  

somet i mes f or ci ng open or  k i cki ng down t he door .   Laasch 

pr ovi des a r epr esent at i ve exampl e.   " [ T] he def endant  was 

ar r est ed i n her  apar t ment ,  wi t hout  a war r ant . "   Laasch,  84 

Wi s.  2d at  588.   Ther eaf t er ,  she was r el eased.   Thi r t een days 

l at er ,  when she r et ur ned home,  she f ound " pol i ce of f i cer s 

wai t i ng i nsi de her  apar t ment , "  havi ng been admi t t ed by her  f i ve-

year - ol d son.   I d.  at  589.   She was ar r est ed,  i nsi de t he 

apar t ment ,  wi t hout  a war r ant .   I d.   The cour t  quot ed t he Supr eme 

Cour t ' s  deci s i on i n Johnson v.  Uni t ed St at es,  333 U. S.  10,  14 

                                                 
1 See St at e v.  Cook,  564 P. 2d 877 ( Ar i z.  1977) ;  Peopl e v.  

Ramey,  545 P. 2d 1333 ( Cal .  1976) ;  Peopl e v.  Mor eno,  491 P. 2d 575 
( Col o.  1971) ;  St at e v.  Jones,  274 N. W. 2d 273 ( I owa 1979) ;  St at e 
v.  Pl at t en,  594 P. 2d 201 ( Kan.  1979) ;  Commonweal t h v.  For de,  329 
N. E. 2d 717 ( Mass.  1975) ;  St at e v.  Ol son,  598 P. 2d 670 ( Or .  
1979) ;  Commonweal t h v.  Wi l l i ams,  396 A. 2d 1177 ( Pa.  1978) ;  St at e 
v.  McNeal ,  251 S. E. 2d 484 ( W.  Va.  1978) ;  Laasch v.  St at e,  84 
Wi s.  2d 587,  267 N. W. 2d 278 ( 1978) .  
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( 1948) ,  t hat  " The r i ght  of  of f i cer s t o t hr ust  t hemsel ves i nt o a 

home i s .  .  .  a gr ave concer n. "   Laasch,  84 Wi s.  2d at  594.   

Then i t  concl uded:  

I n t he absence of  exi gent  c i r cumst ances .  .  .  t he 
ent r y of  one' s dwel l i ng t o ef f ect  an ar r est  i s  subj ect  
t o a war r ant  r equi r ement  no l ess exact i ng t han t hat  
appl i cabl e wher e t he ent r y i s made t o ef f ect  a sear ch 
f or  one' s paper s and ef f ect s.  

 .  .  .  .    

We concl ude t hat ,  absent  exi gent  c i r cumst ances,  
t he ent r y of  one' s dwel l i ng wi t hout  consent  t o ef f ect  
a war r ant l ess f el ony ar r est  on pr obabl e cause,  i s 
unl awf ul .  

I d.  at  595- 96 ( f oot not e omi t t ed) .  

 ¶80 The Payt on Cour t  al so c i t ed s i x Uni t ed St at es Cour t  of  

Appeal s cases suppor t i ng i t s deci s i on.   Payt on,  445 U. S.  at  575 

n. 4. 2  Each of  t hese cases al so i nvol ved act ual  ent r y i nt o 

pr i vat e r esi dent i al  pr oper t y wi t hout  a war r ant .  

 ¶81 The Payt on deci s i on st ands out  as one i n whi ch t he 

duel i ng maj or i t y and di ssent i ng opi ni ons devot e consi der abl e 

ef f or t  but t r essi ng t hei r  posi t i ons by r ef er ence t o Engl i sh 

common l aw pr ecedi ng t he adopt i on of  t he Four t h Amendment .   

Just i ce St evens r el i ed heavi l y  on Lor d Edwar d Coke who wr ot e 

t hat  " [ N] ei t her  t he Const abl e,  nor  any ot her  can br eak open any 

house f or  t he appr ehensi on of  t he par t y suspect ed or  char ged 

wi t h t he f el ony.  .  .  . "   I d.  at  594 n. 37 ( quot i ng 4 E.  Coke,  

                                                 
2 See Uni t ed St at es v.  Houl e,  603 F. 2d 1297 ( 8t h Ci r .  1979) ;  

Uni t ed St at es v.  Reed,  572 F. 2d 412 ( 2d Ci r .  1978) ;  Uni t ed 
St at es v.  Pr escot t ,  581 F. 2d 1343 ( 9t h Ci r .  1978) ;  Uni t ed St at es 
v.  Ki l l ebr ew,  560 F. 2d 729 ( 6t h Ci r .  1977) ;  Uni t ed St at es v.  
Shye,  492 F. 2d 886 ( 6t h Ci r .  1974) ;  Dor man v.  Uni t ed St at es,  435 
F. 2d 385 ( D. C.  Ci r .  1970) .  
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I nst i t ut es 177) .   Wi l l i am Bl ackst one and ot her  comment at or s had 

di f f er ent  v i ews.   However ,  none of  t he opi ni on wr i t er s i n Payt on 

ci t ed common l aw aut hor i t y f or  " const r uct i ve ent r y. "   I ndeed,  i f  

" const r uct i ve ent r y"  had been at  i ssue,  t he r esul t  i n Payt on 

mi ght  have been di f f er ent .  

 ¶82 Payt on has been nar r owl y i nt er pr et ed by t he Supr eme 

Cour t  s i nce 1980.   " [ T] he r ul e i n Payt on was des i gned t o pr ot ect  

t he physi cal  i nt egr i t y of  t he home. "   New Yor k v.  Har r i s,  495 

U. S.  14,  17 ( 1990) .   " Payt on i t sel f  emphasi zed t hat  our  hol di ng 

i n t hat  case s t emmed f r om t he ' over r i di ng r espect  f or  t he 

sanct i t y of  t he home t hat  has been embedded i n our  t r adi t i ons 

s i nce t he or i gi ns of  t he Republ i c. ' "   I d.  ( quot i ng Payt on,  445 

U. S.  at  601) .  

¶83 I n Mi nnesot a v.  Ol son,  495 U. S.  91,  95 ( 1990) ,  t he 

Cour t  sai d:  " The pur pose of  t he [ Payt on]  deci s i on was not  t o 

pr ot ect  t he per son of  t he suspect  but  t o pr ot ect  hi s home f r om 

ent r y i n t he absence of  a magi st r at e' s f i ndi ng of  pr obabl e 

cause. "  

¶84 As wi l l  be expl ai ned,  " const r uct i ve ent r y"  t o ef f ect  

an ar r est ——t hat  i s,  t r eat i ng pol i ce conduct  out si de t he home t he 

same as pol i ce conduct  i nsi de t he home when pol i ce have br oken a 

pl ane or  cr ossed t he t hr eshol d of  t he home t o make an ar r est  

wi t hout  a war r ant ——i s not  based on t he common l aw t hat  exi st ed 

when t he Four t h Amendment  was adopt ed.   I t  i s  gr ounded on a ver y 

di f f er ent  t heor y t han t he t heor y ar t i cul at ed i n Payt on.  

¶85 The Four t h Amendment  r eads as f ol l ows:   

The r i ght  of  t he peopl e t o be secur e i n t hei r  
per sons,  houses,  paper s,  and ef f ect s,  agai nst  



No.   2010AP346- CR. dt p 

 

12 
 

unr easonabl e sear ches and sei zur es,  shal l  not  be 
v i ol at ed,  and no War r ant s shal l  i ssue,  but  upon 
pr obabl e cause,  suppor t ed by Oat h or  af f i r mat i on,  and 
par t i cul ar l y descr i bi ng t he pl ace t o be sear ched,  and 
t he per sons or  t hi ngs t o be sei zed.  

U. S.  Const .  amend.  I V.  

 ¶86 By i t s pl ai n t er ms,  t he Four t h Amendment  gover ns 

sear ches and sei zur es,  i ncl udi ng sei zur es of  t he per son,  i . e. ,  

ar r est s.   I n Uni t ed St at es v.  Wat son,  423 U. S.  411 ( 1976) ,  t he 

Supr eme Cour t  hel d t hat  a pol i ce of f i cer  may,  wi t hout  war r ant ,  

ar r est  a per son who i s bel i eved by t he of f i cer ,  upon pr obabl e 

cause,  t o be gui l t y of  a f el ony.   I d.  at  415- 17.   Payt on pl aced 

a geogr aphi c l i mi t at i on on t hi s power  t o ar r est .   I t  i dent i f i ed 

a pl ace——t he suspect ' s home——wher e pr obabl e cause,  no mat t er  how 

compel l i ng,  i s  not  suf f i c i ent  t o make an ar r est  wi t hout  a 

war r ant ,  except  i n exi gent  ci r cumst ances.   Absent  exi gent  

c i r cumst ances,  pol i ce ar e r equi r ed t o have a war r ant  or  consent  

bef or e t hey may ent er  a suspect ' s home t o make an ar r est .  

 ¶87 Anal yt i cal l y,  an ar r est  war r ant  may conf i r m pol i ce 

power  t o make an ar r est ,  but  i t  does not  cr eat e i t .   Wi t h 

pr obabl e cause,  t he pol i ce al r eady have t hat  power .   I f  t he 

pol i ce come t o a suspect ' s home wi t h pr obabl e cause but  no 

war r ant ,  t hey may sur r ound t he house and st ay t her e unt i l  t hey 

get  a war r ant .   They do not  have t o absent  t hemsel ves f r om t he 

ar ea unt i l  t hey get  a war r ant .   They may ar r est  t hei r  suspect  as 

he comes t o t he house,  and t hey may ar r est  hi m i f  he at t empt s t o 

l eave t he house.   The pol i ce know and t he suspect  knows t hat  he 

i s not  f r ee t o go somewher e el se s i mpl y because t he pol i ce do 

not  have a war r ant .   I f  he l eaves,  he wi l l  be ar r est ed.  



No.   2010AP346- CR. dt p 

 

13 
 

 ¶88 The war r ant ,  t hen,  ser ves as a j udi c i al l y- appr oved 

t i cket  t o ent er  t he house t o ar r est  or  sear ch.  

¶89 When t he pur pose of  t he war r ant  i s t o f aci l i t at e an 

ar r est ,  t he war r ant  i s not  r eal l y pr ot ect i ng a suspect ' s pr i vacy 

so much as i t  i s  pr ot ect i ng t he sanct i t y of  t he home.   See ¶31,  

supr a.   The sanct i t y of  t he home,  i n t ur n,  must  y i el d when t he 

suspect  cr eat es exi gent  c i r cumst ances.  

¶90 Thi s anal ysi s i s gr ounded i n t he l aw of  t r espass,  as 

per f ect l y i l l ust r at ed i n Si l ver man v.  Uni t ed St at es,  365 U. S.  

505 ( 1961) .   Def endant s wer e convi ct ed at  t r i al  based on 

conver sat i ons " over hear d by means of  an el ect r oni c l i s t eni ng 

devi ce. "   I d.  at  506.  

 The i nst r ument  i n quest i on was a mi cr ophone wi t h 
a spi ke about  a f oot  l ong at t ached t o i t ,  t oget her  
wi t h an ampl i f i er ,  a power  pack,  and ear phones.   The 
of f i cer s i nser t ed t he spi ke under  a baseboar d i n a 
second- f l oor  r oom of  t he vacant  house and i nt o a 
cr evi ce ext endi ng sever al  i nches i nt o t he par t y wal l ,  
unt i l  t he spi ke hi t  somet hi ng sol i d " t hat  act ed as a 
ver y good soundi ng boar d. "   The r ecor d c l ear l y  
i ndi cat es t hat  t he spi ke made cont act  wi t h a heat i ng 
duct  ser vi ng t he house occupi ed by t he pet i t i oner s,  
t hus conver t i ng t hei r  ent i r e heat i ng syst em i nt o a 
conduct or  of  sound.   Conver sat i ons t aki ng pl ace on 
bot h f l oor s of  t he house wer e audi bl e t o t he of f i cer s 
t hr ough t he ear phones,  and t hei r  t est i mony r egar di ng 
t hese conver sat i ons,  admi t t ed at  t he t r i al  over  t i mel y 
obj ect i on,  pl ayed a subst ant i al  par t  i n t he 
pet i t i oner s '  convi ct i ons.  

I d.  at  506- 07 ( emphasi s added) .  

¶91 The Supr eme Cour t  decl ar ed t hat  " Eavesdr oppi ng 

accompl i shed by means of  such a physi cal  i nt r usi on i s beyond t he 

pal e of  even t hose deci s i ons i n whi ch a c l osel y di v i ded Cour t  

has hel d t hat  eavesdr oppi ng accompl i shed by ot her  el ect r oni c 
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means di d not  amount  t o an i nvasi on of  Four t h Amendment  r i ght s. "   

I d.  at  509- 10.   The Cour t  obser ved t hat  i n On Lee v.  Uni t ed 

St at es,  343 U. S.  747 ( 1952) ——i n cont r ast  t o Si l ver man——" no 

t r espass was commi t t ed. "   Si l ver man,  365 U. S.  at  510 ( quot i ng On 

Lee,  343 U. S.  at  751)  ( i nt er nal  quot at i on mar ks omi t t ed) . 3  I t  

added t hat  t he " absence of  a physi cal  i nvasi on of  t he 

pet i t i oner ' s pr emi ses"  was a " v i t al  f act or "  i n Ol mst ead v.  

Uni t ed St at es,  277 U. S.  438 ( 1928) .   Si l ver man,  365 U. S.  at  510.   

But  i n Si l ver man,  " t he of f i cer s over hear d t he pet i t i oner s '  

conver sat i ons onl y by usur pi ng par t  of  t he pet i t i oner s '  house or  

of f i ce——a heat i ng syst em whi ch was an i nt egr al  par t  of  t he 

pr emi ses. "   I d.  at  511.  

¶92 The Cour t ' s  r el i ance on t r espass and pr oper t y  l aw i n 

i nt er pr et i ng t he Four t h Amendment  was suspect  when a gover nment  

sear ch i nvaded a per son' s r easonabl e expect at i on of  pr i vacy but  

t he per son had no di scer ni bl e pr oper t y i nt er est  t o ser ve as an 

obst acl e t o t he i nvasi on.   The di l emma came t o a head i n Kat z v.  

Uni t ed St at es,  389 U. S.  347 ( 1967) ,  wher e t he cour t  suppr essed 

evi dence obt ai ned f r om eavesdr oppi ng by means of  an el ect r oni c  

l i s t eni ng devi ce at t ached t o a publ i c t el ephone boot h.  

¶93 Just i ce Pot t er  St ewar t ,  who was par t  of  t he maj or i t y 

i n Payt on,  wr ot e t he maj or i t y opi ni on i n Kat z,  t aki ng i ssue at  

once wi t h t he quest i ons posed t o t he Cour t :  

                                                 
3 Even t he concur r ences by Just i ce Dougl as and Just i ces 

Cl ar k and Whi t t aker  r ecogni ze t he Cour t  maki ng a di st i nct i on 
based sol el y upon i nvasi on i nt o pr oper t y.   Si l ver man v.  Uni t ed 
St at es,  365 U. S.  505,  512- 13 ( 1961) .  
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A.  Whet her  a publ i c t el ephone boot h i s a 
const i t ut i onal l y pr ot ect ed ar ea so t hat  evi dence 
obt ai ned by at t achi ng an el ect r oni c l i s t eni ng 
r ecor di ng devi ce t o t he t op of  such a boot h i s 
obt ai ned i n v i ol at i on of  t he r i ght  t o pr i vacy of  t he 
user  of  t he boot h.  

B.  Whet her  physi cal  penet r at i on of  a 
const i t ut i onal l y pr ot ect ed ar ea i s necessar y bef or e a 
sear ch and sei zur e can be sai d t o be vi ol at i ve of  t he 
Four t h Amendment  t o t he Uni t ed St at es Const i t ut i on.  

Kat z,  389 U. S.  at  349- 50.  

¶94 The Cour t  r ej ect ed t hi s f or mul at i on of  t he i ssues,  

maki ng t wo cr i t i cal  poi nt s.   Fi r st ,  " t he cor r ect  sol ut i on of  

Four t h Amendment  pr obl ems i s not  necessar i l y  pr omot ed by 

i ncant at i on of  t he phr ase ' const i t ut i onal l y pr ot ect ed ar ea. ' "   

I d.  at  350.   Second,  " t he Four t h Amendment  cannot  be t r ansl at ed 

i nt o a gener al  const i t ut i onal  ' r i ght  t o pr i vacy. ' "   I d.   The 

Four t h Amendment  " pr ot ect s i ndi v i dual  pr i vacy agai nst  cer t ai n 

k i nds of  gover nment al  i nt r usi on,  but  i t s pr ot ect i ons .  .  .  of t en 

have not hi ng t o do wi t h pr i vacy at  al l . "   I d.   These cr i t i cal  

passages ar e f r equent l y over l ooked because of  Just i ce St ewar t ' s  

of t - quot ed aphor i sm t hat  " t he Four t h Amendment  pr ot ect s peopl e,  

not  pl aces, "  i d.  at  351,  and hi s cr i t i que of  pr oper t y i nt er est s 

as t he basi s f or  cer t ai n Four t h Amendment  pr ot ect i ons:  

I t  i s  t r ue t hat  t he absence of  .  .  .  penet r at i on was 
at  one t i me t hought  t o f or ecl ose f ur t her  Four t h 
Amendment  i nqui r y f or  t hat  Amendment  was t hought  t o 
l i mi t  onl y sear ches and sei zur es of  t angi bl e pr oper t y.   
But  " [ t ] he pr emi se t hat  pr oper t y i nt er est s cont r ol  t he 
r i ght  of  t he Gover nment  t o sear ch and sei ze has been 
di scr edi t ed. "  

I d.  at  352- 53 ( c i t at i ons omi t t ed) .   As a r esul t ,  many Cour t  

deci s i ons l i nk Four t h Amendment  v i ol at i ons t o i ndi v i dual  

pr i vacy.    
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¶95 But  Kat z di d not  consi st ent l y send t hat  s i gnal .   The 

Cour t  sai d:  

[ O] nce i t  i s  r ecogni zed t hat  t he Four t h Amendment  
pr ot ect s peopl e——and not  s i mpl y " ar eas" ——agai nst  
unr easonabl e sear ches and sei zur es,  i t  becomes cl ear  
t hat  t he r each of  t hat  Amendment  cannot  t ur n upon t he 
pr esence or  absence of  a physi cal  i nt r usi on i nt o any 
gi ven encl osur e.  

I d.  at  353 ( emphasi s added) .   The phr ase " not  s i mpl y ' ar eas' "  

means t hat  t he Four t h Amendment  does not  appl y onl y i n t he 

cont ext  of  t r espass.   However ,  by i t s expl i c i t  t er ms,  t he Four t h 

Amendment  does pr ot ect  some " ar eas" ——e. g. ,  " houses" ——and t hat  

pr ot ect i on i s based l ar gel y on t r espass l aw.    

¶96 I n addi t i on,  t he Cour t  emphasi zed t hat  Kat z was a 

sear ch case when i t  sai d:  " We do not  deal  i n t hi s case wi t h t he 

l aw of  det ent i on or  ar r est  under  t he Four t h Amendment . "   I d.  at  

353 n. 13 ( emphasi s added) .  

¶97 The Cour t  has moved away f r om pr oper t y l aw i n sear ch 

cases i nvol v i ng sophi st i cat ed t echnol ogy.   For  i nst ance,  i n 

Kyl l o v.  Uni t ed St at es,  533 U. S.  27,  34 ( 2001) ,  t he maj or i t y was 

t r oubl ed by t echnol ogy t hat  per mi t t ed t he pol i ce t o " obt ai n[ ]  by 

sense- enhanci ng t echnol ogy any i nf or mat i on r egar di ng t he 

i nt er i or  of  t he home, "  whi ch i t  descr i bed as " t he 

pr ot ot ypi cal  .  .  .  ar ea of  pr ot ect ed pr i vacy. "   I d.  at  34.   Even 

t hough t he Kyl l o Cour t  r ecogni zed t hat  t he pol i ce di d not  

physi cal l y ent er  t he home,  t he Cour t  st r essed t he i mpor t ance of  

pr ot ect i ng t he i nt i mat e det ai l s of  t he home f r om what  coul d have 

been accompl i shed,  at  t he t i me of  t he adopt i on of  t he Four t h 
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Amendment ,  onl y by physi cal  i nt r usi on i nt o t he home.   I d.  at  38-

40.  

¶98 Bot h t he maj or i t y opi ni on,  i d.  at  40,  and Just i ce 

St evens'  di ssent ,  i d.  at  43,  f ocused on pr ot ect i ng t he home of  

t he def endant .   They wer e concer ned t hat  t echnol ogy,  i n ef f ect ,  

had per mi t t ed t he pol i ce t o ent er  and sear ch t he home wi t hout  

physi cal  i nt r usi on.   Hence,  t he deci s i on di d not  el i mi nat e t he 

Four t h Amendment ' s l i nk t o pr oper t y l aw.    

¶99 The Cour t  r ecent l y r ei t er at ed and r eemphasi zed t hi s 

l i nk i n a case i nvol v i ng a GPS devi ce pl aced on an aut omobi l e.   

I n Uni t ed St at es v.  Jones,  565 U. S.  ___,  132 S.  Ct .  945 ( 2012) ,  

t he Cour t  was accused of  r esol v i ng a case i nvol v i ng " a 21st -

cent ur y sur vei l l ance t echni que"  by r esor t i ng t o " 18t h- cent ur y 

t or t  l aw"  i nvol v i ng t r espass t o chat t el s.   I d.  at  957 ( Al i t o,  J.  

concur r i ng) .   But  t he maj or i t y aut hor ,  Just i ce Ant oni n Scal i a,  

was unapol oget i c:  

The Gover nment  physi cal l y occupi ed pr i vat e pr oper t y 
f or  t he pur pose of  obt ai ni ng i nf or mat i on.   We have no 
doubt  t hat  such a physi cal  i nt r usi on woul d have been 
consi der ed a " sear ch"  wi t hi n t he meani ng of  t he Four t h 
Amendment  when i t  was adopt ed.  .  .  .    

The t ext  of  t he Four t h Amendment  r ef l ect s i t s c l ose 
connect i on t o pr oper t y.  

 .  .  .  .   

[ O] ur  Four t h Amendment  j ur i spr udence was t i ed t o 
common- l aw t r espass,  at  l east  unt i l  t he l at t er  hal f  of  
t he 20t h cent ur y.  

 .  .  .  .   

[ F] or  most  of  our  hi st or y t he Four t h Amendment  was 
under st ood t o embody a par t i cul ar  concer n f or  
gover nment  t r espass upon t he ar eas ( " per sons,  houses,  
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paper s,  and ef f ect s" )  i t  enumer at es.   Kat z  di d not  
r epudi at e t hat  under st andi ng.  

I d.  at  949- 50 ( maj or i t y opi ni on)  ( f oot not e omi t t ed) .  

¶100 I n her  concur r ence,  Just i ce Soni a Sot omayor  obser ved 

t hat  " Kat z ' s r easonabl e- expect at i on- of - pr i vacy t est  augment ed,  

but  di d not  di spl ace or  di mi ni sh,  t he common- l aw t r espassor y 

t est  t hat  pr eceded i t . "   I d.  at  955.  

¶101 I n an i nf or mat i ve ar t i c l e i n t he New Engl and Law 

Revi ew,  Pr of essor  St even B.  Dow makes a case f or  const r uct i ve 

ent r y as a const i t ut i onal  doct r i ne.   St even B.  Dow,  " St ep 

Out si de,  Pl ease" :  War r ant l ess Door way Ar r est s and t he Pr obl em of  

Const r uct i ve Ent r y,  45 New Eng.  L.  Rev.  7 ( 2010) .   Par t  of  hi s 

ar gument  r eads as f ol l ows:  

At  one poi nt  t he Cour t ' s  " Four t h Amendment  
j ur i spr udence was t i ed t o common- l aw t r espass, "  but  
f or  mor e t han hal f  a cent ur y t he Cour t  has made i t  
c l ear  t hat  " [ i ] nher ent  Four t h Amendment  r i ght s ar e not  
i nevi t abl y measur abl e i n t er ms of  anci ent  ni cet i es of  
t or t  or  r eal  pr oper t y l aw. "   Mor e r ecent l y,  t he Cour t  
has expr essl y " decoupl ed vi ol at i on of  a per son' s 
Four t h Amendment  r i ght s f r om t r espassor y v i ol at i on of  
hi s pr oper t y. "   Any l i nger i ng doubt s about  whet her  
Four t h Amendment  pr i vacy r i ght s st op at  t he physi cal  
l i ne t hat  mar ks a home' s boundar i es shoul d have come 
t o an end wi t h t he Cour t ' s  2001 deci s i on i n Kyl l o v.  
Uni t ed St at es.  

I d.  at  19 ( f oot not es omi t t ed) .  

¶102 Cont r ar y t o Pr of essor  Dow' s anal ysi s,  t he Supr eme 

Cour t ' s  opi ni on i n Jones unquest i onabl y af f i r ms t he Cour t ' s  

cont i nui ng r ecogni t i on of  t he Four t h Amendment ' s r oot s i n 

pr oper t y l aw and t he Cour t ' s  wi l l i ngness t o adher e t o a pr oper t y 

r at i onal e except  i n sear ches i nvol v i ng sophi st i cat ed t echnol ogy.   
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The Supr eme Cour t  has not  adopt ed a const r uct i ve ent r y doct r i ne 

i n cases of  ar r est .  

¶103 I f  t he Cour t  wer e t o t r eat  ar r est s out si de t he home 

t he same as ar r est s i nsi de t he home af t er  pol i ce ent r y wi t hout  a 

war r ant ,  t he Cour t  woul d be cr eat i ng l aw i nconsi st ent  wi t h 

Har r i s as wel l  as Payt on.   Har r i s per mi t s pol i ce t o obt ai n 

vol unt ar y conf essi ons f r om suspect s of f  pr emi ses af t er  an ar r est  

i s  made i n t he home i n v i ol at i on of  Payt on.   Unl ess Har r i s wer e 

r epudi at ed,  adopt i on of  t he doct r i ne of  const r uct i ve ent r y i n 

ar r est  cases woul d i ncent i v i ze pol i ce t o ent er  houses wi t hout  a 

war r ant  because,  by doi ng so,  t hey woul d be abl e t o sei ze t hei r  

suspect s i n t he home,  be abl e t o pr osecut e t hem even af t er  

unl awf ul  ar r est s  ( i f  t hey had pr obabl e cause t o ar r est ) ,  and 

st i l l  r et ai n t he possi bi l i t y  of  obt ai ni ng vol unt ar y conf essi ons 

f r om t hese suspect s of f  pr emi ses af t er  gi v i ng t hem Mi r anda 

war ni ngs.  

¶104 Const r uct i ve ent r y t o ef f ect  an ar r est  i s  not  gr ounded 

i n t he Engl i sh common l aw.   I t  r epr esent s a depar t ur e f r om t he 

est abl i shed br i ght  l i ne r ul e agai nst  br eak i ng a pl ane t o 

physi cal l y ent er  a pr ot ect ed pr emi ses,  and i t  woul d,  i f  adopt ed,  

cr eat e uncer t ai nt y i n t he l aw about  what  pol i ce conduct  out si de 

t he home i s so " coer ci ve"  or  " decept i ve"  t o a suspect  i nsi de t he 

home t hat  i t  compel s or  i nduces t he suspect  t o come out  and 

sur r ender  and t hus r equi r es some sor t  of  suppr essi on of  

evi dence.   To det er  " const r uct i ve ent r y"  i n ar r est  cases i n 

whi ch t he pol i ce have pr obabl e cause t o ar r est ,  t he l aw mi ght  

have t o suppr ess mor e t han subsequent  conf essi ons and physi cal  
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evi dence.   I t  mi ght  have t o bar  pr osecut i on of  per sons sei zed 

" unl awf ul l y"  bot h i nsi de and out si de t he home.   Thi s woul d 

i nevi t abl y l ead t o an expansi on of  exi gent  c i r cumst ances 

aut hor i z i ng ent r y wi t hout  a war r ant . 4 

¶105 The cour t  assumes a Payt on vi ol at i on f or  i t s anal ysi s 

i n t hi s case.   Whi l e t hi s assumpt i on i s under st andabl e gi ven how 

t he case evol ved,  i t  i s  nonet hel ess somewhat  t r oubl i ng because 

t he cour t  adopt s and f ol l ows Har r i s under  t he Wi sconsi n 

Const i t ut i on.   Har r i s i s s i mpl y i nconsi st ent  wi t h t he not i on of  

a Payt on " v i ol at i on"  on t he f act s of  t hi s case wher e t her e was 

no physi cal  ent r y i nt o t he home.   Mor eover ,  t he Supr eme Cour t  

may someday dec i de t hat  Har r i s  does not  appl y t o physi cal  

evi dence——l i ke bl oody cl ot hi ng——t hat  a suspect  br i ngs wi t h hi m 

when he comes out  of  t he house.   Even t hough t he Supr eme Cour t  

has r epeat edl y moved beyond pr oper t y l aw and " pl ace"  i n a sear ch 

cont ext ,  i t  i s  unl i kel y t o st r ay f r om Payt on pr i nci pl es and 

pr oper t y l aw when i t  comes t o t he sei zur e of  a per son i n t he 

home.  

¶106 Payt on was mor e about  pl aces t han peopl e.   However ,  

f ocusi ng on peopl e,  sur pr i se and even coer ci on i s somet i mes 

pr ef er abl e f or  bot h suspect s and pol i ce of f i cer s t han t he 

vi ol ence t hat  may accompany ser v i ce of  a j udi c i al l y  sanct i oned 

war r ant .  

¶107 For  t he r easons st at ed,  I  r espect f ul l y concur .  

 

                                                 
4 A per suasi ve ar gument  can be made f or  exi gent  

c i r cumst ances i n t hi s case.  
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¶108 ANN WALSH BRADLEY,  J.    (dissenting).  To be cl ear ,  

cont r ar y t o t he concur r ence' s asser t i ons,  Payt on v.  New Yor k,  

445 U. S.  573 ( 1980)  was vi ol at ed when of f i cer s ar r est ed Fel i x i n 

hi s home wi t hout  a war r ant .    

¶109 The quest i on bef or e t hi s cour t  i s  not  whet her  t her e 

was a v i ol at i on of  Payt on,  as t he concur r ence suggest s.   The 

St at e has conceded a Payt on vi ol at i on at  ever y st age of  t hi s 

case,  and dur i ng or al  ar gument  i n t hi s cour t ,  i t  expr essl y 

di savowed t he ar gument  advanced by t he concur r ence. 1    

 ¶110 Rat her ,  t he quest i on we addr ess i s whet her  we 

shoul d i nt er pr et  our  st at e const i t ut i on as pr ovi di ng gr eat er  

pr ot ect i on of  our  l i ber t y i nt er est s t han t he pr ot ect i on pr ovi ded 

                                                 
1 The concur r ence opi nes t hat  Payt on was not  v i ol at ed when 

t he of f i cer s,  wi t h guns dr awn,  or der ed Fel i x out  of  hi s home 
wher e he was pl aced i n handcuf f s.   I t  suggest s t hat  Fel i x was 
ar r est ed " out si de t he home"  because t he ar r est i ng of f i cer s never  
" br oke t he pl ane of  t he t hr eshol d [ of  Fel i x ' s home]  bef or e or  
dur i ng t he ar r est . "   Concur r ence,  ¶¶103,  70.  

Thi s suggest i on i s mi st aken.   The f l aw i n t he concur r ence' s 
anal ysi s i s t hat  i t  conf uses t he l egal  concept  of  ar r est  wi t h 
t he f act ual ,  physi cal  act  of  handcuf f i ng a suspect .   " [ T] he 
st andar d used t o det er mi ne t he moment  of  ar r est  i s  whet her  a 
r easonabl e per son i n t he def endant ' s posi t i on woul d have 
consi der ed hi msel f  or  her sel f  t o be i n cust ody,  gi ven t he degr ee 
of  r est r ai nt  under  t he c i r cumst ances. "   St at e v.  Ki ekhef er ,  212 
Wi s.  2d 460,  485,  569 N. W. 2d 316 ( Ct .  App.  1997) .  

The St at e has conceded t hat  t he of f i cer s '  " const r uct i ve 
ent r y"  of  Fel i x ' s apar t ment  v i ol at ed Payt on ( absent  exi gent  
c i r cumst ances) .   Thi s concessi on i s on f i r m f oot i ng.   See Uni t ed 
St at es v.  Saar i ,  272 F. 3d 804 ( 6t h Ci r .  2001) ;  Shar r ar  v.  
Fel s i ng,  128 F. 3d 810 ( 3d Ci r .  1997) ;  Uni t ed St at es v.  Maez,  872 
F. 2d 1444 ( 10t h Ci r .  1989) ;  Uni t ed St at es v.  Cur zi ,  867 F. 2d 36 
( 1st  Ci r .  1989) ;  Uni t ed St at es v.  Al - Azzawy,  784 F. 2d 890 ( 9t h 
Ci r .  1985) ;  Scr oggi ns v.  St at e,  633 S. W. 2d 33 ( Ar k.  1982) ;  St at e 
v.  Dahl ,  915 P. 2d 979 ( Or .  1996) ;  see al so Ci t y of  Sheboygan v.  
Cesar ,  2010 WI  App 170,  ¶13,  330 Wi s.  2d 760,  796 N. W. 2d 429.  
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by t he Uni t ed St at es Const i t ut i on.   The maj or i t y answer s t he 

quest i on no,  embr aci ng t he r at i onal e of  New Yor k v.  Har r i s,  495 

U. S.  14 ( 1990) .    

¶111 Because I  concl ude t hat  t he Har r i s deci s i on does not  

suf f i c i ent l y det er  i l l egal  gover nment  act i v i t y and because t hat  

deci s i on may i nst ead cr eat e power f ul  new i ncent i ves encour agi ng 

i l l egal  ar r est s,  I  woul d accor d t he peopl e of  t hi s st at e gr eat er  

pr ot ect i on of  t hei r  l i ber t y i nt er est s under  our  st at e 

const i t ut i on.   Accor di ngl y,  I  r espect f ul l y di ssent .    

I  

¶112 The maj or i t y " f i nd[ s]  no r eason"  t o i nt er pr et  t he 

Wi sconsi n Const i t ut i on any di f f er ent l y t han t he Supr eme Cour t  

has i nt er pr et ed t he Uni t ed St at es Const i t ut i on.   Maj or i t y op. ,  

¶38.   I t  asser t s t hat  " t he Har r i s Cour t  dr ew a l i ne at  t he 

ent r ance t o t he home, "  and f ol l owi ng Har r i s,  i t  decl i nes t o 

suppr ess t he st at ement s made by Fel i x out si de of  hi s home 

f ol l owi ng hi s war r ant l ess home ar r est .   I d. ,  ¶48.    

¶113 Al t hough t he Har r i s r ul e per t ai ns onl y t o st at ement s 

obt ai ned out si de t he home,  t he maj or i t y goes f ur t her .   I t  

ext ends t he Har r i s r ul e t o physi cal  evi dence obt ai ned out si de 

t he home,  even t hough t he physi cal  evi dence woul d not  have been 

sei zed " but  f or "  t he i l l egal  ent r y.   I d. ,  ¶¶25,  46.   I t s  

r at i onal e appear s t o be gr ounded i n t he Har r i s Cour t ' s  

assur ances t hat  " t her e i s no compel l i ng r eason"  t o suppr ess t hi s 

evi dence because suppr essi on woul d have l i t t l e det er r ent  ef f ect .   

I d. ,  ¶40.     

I I  
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¶114 Unl i ke t he maj or i t y,  a unani mous cour t  of  appeal s 

decl i ned t o appl y t he Har r i s r ul e i n t hi s case.   St at e v.  Fel i x,  

Case No.  2010AP346- CR,  unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  Mar .  

29,  2011) .   The cour t  of  appeal s expl ai ned t hat  t he 5- 4 Har r i s  

deci s i on has been t he subj ect  of  subst ant i al  cr i t i c i sm.   I d. ,  

¶19 n. 9.   I n par t i cul ar ,  i t  " was t he subj ect  of  a v i gor ous 

di ssent "  whi ch advanced t hat  t he Har r i s maj or i t y ' s " r easoni ng 

amount s t o not hi ng mor e t han an anal yt i cal  s l ei ght  of  hand,  

r est i ng on er r or s i n l ogi c,  mi sr eadi ngs of  our  cases,  and an 

appar ent  bl i ndness t o t he i ncent i ves t he Cour t ' s  r ul i ng cr eat es 

f or  knowi ng and i nt ent i onal  const i t ut i onal  v i ol at i on by t he 

pol i ce. "   I d.  ( c i t i ng Har r i s,  495 U. S.  at  21- 22 ( Mar shal l ,  J. ,  

di ssent i ng) ) .    

¶115 The Har r i s deci s i on has al so been cr i t i c i zed on 

var i ous gr ounds by a l eadi ng schol ar  of  Four t h Amendment  

j ur i spr udence,  Pr of essor  Wayne LaFave.   6 Wayne R.  LaFave,  

Sear ch and Sei zur e:  A Tr eat i se on t he Four t h Amendment  

§ 11. 4( b) ,  at  304 ( 4t h ed.  2004)  ( " The t r oubl e wi t h [ Har r i s] ,  as 

t he Har r i s di ssent er s poi nt ed out  .  .  .  i s  t hat  .  .  .  t he 

det r i ment al  consequences of  i l l egal  pol i ce act i on .  .  .  do not  

i nevi t abl y cease si mul t aneousl y wi t h t he i l l egal i t y i t sel f . " ) .    

¶116 Sever al  st at e cour t s have cr i t i c i zed t he Har r i s 

deci s i on and have expl i c i t l y  r ef used t o appl y i t s r at i onal e t o 

t hei r  st at e const i t ut i ons.   When t he Supr eme Cour t  r emanded 

Har r i s t o New Yor k ' s hi ghest  cour t ,  f or  exampl e,  t he New Yor k 

cour t  r ef used t o adopt  t he Supr eme Cour t ' s  r at i onal e.   I t  

expl ai ned:  " We concl ude t hat  t he Supr eme Cour t ' s  r ul e does not  
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adequat el y pr ot ect  t he sear ch and sei zur e r i ght s  of  c i t i zens of  

New Yor k.   Accor di ngl y,  we hol d t hat  our  St at e Const i t ut i on 

r equi r es t hat  st at ement s obt ai ned f r om an accused f ol l owi ng a 

Payt on vi ol at i on must  be suppr essed unl ess t he t ai nt  r esul t i ng 

f r om t he vi ol at i on has been at t enuat ed. "   Peopl e v.  Har r i s,  570 

N. E. 2d 1051,  1052- 53 ( N. Y.  1991) .  

¶117 Al t hough st at e cour t s have spl i t  on t he quest i on,  

sever al  st at es have f ol l owed New Yor k ' s l ead.   I n St at e v.  

Mar i ano,  160 P. 3d 1258,  1268 ( Haw.  Ct .  App.  2007) ,  t he cour t  of  

appeal s of  Hawai i  st at ed:  " We cannot  condone t he par si moni ous 

Four t h Amendment  pr ot ect i on t he Supr eme Cour t  dol ed out  i n 

Har r i s. "   Li kewi se,  t he Supr eme Cour t  of  Connect i cut  concl uded 

t hat  t he Har r i s r ul e does not  pr ovi de t he pr ot ect i on r equi r ed by 

t hat  st at e' s const i t ut i on.   St at e v.  Luur t sema,  811 A. 2d 223,  

233 ( Conn.  2002) ,  over r ul ed on ot her  gr ounds by St at e v.  

Sal amon,  949 A. 2d 1092 ( Conn.  2008) .   See al so St at e v.  

Eser j ose,  259 P. 3d 172,  178 ( Wash.  2011)  ( concl udi ng t hat  t he 

Har r i s r ul e " f al l s  shor t  of  t he pr ot ect i on af f or ded by our  st at e 

const i t ut i on" ) .   I ndeed,  we have pr evi ousl y decl i ned t o adopt  

Har r i s i n t he past ,  even t hough we wer e gi ven an occasi on t o do 

so.   St at e v.  Rober son,  2006 WI  80,  292 Wi s.  2d 280,  717 

N. W. 2d 111.     

¶118 Despi t e t he subst ant i al  cr i t i c i sm,  t he maj or i t y t oday 

embr aces t he Har r i s r ul e and decl i nes t o af f or d gr eat er  

pr ot ect i on of  l i ber t y i nt er est s under  our  st at e const i t ut i on.   

Bot h t he Four t h Amendment  of  t he Uni t ed St at es Const i t ut i on and 

Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n Const i t ut i on pr ovi de t hat  
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" [ t ] he r i ght  of  t he peopl e t o be secur e i n 

t hei r  .  .  .  houses .  .  .  shal l  not  be v i ol at ed. "   Even i f  

of f i cer s have pr obabl e cause t o ar r est  a suspect ,  t hey ar e 

r equi r ed t o secur e a war r ant  bef or e ef f ect uat i ng t he ar r est  at  

t he suspect ' s home.   Payt on,  445 U. S.  573. 2  The war r ant  

r equi r ement  r ef l ect s t he f r amer s'  convi ct i on t hat  t he deci s i on 

t o ef f ect uat e a home ar r est  shoul d not  be made on t he spot  by a 

pol i ce of f i cer  engaged i n t he compet i t i ve ent er pr i se of  

f er r et i ng out  cr i me.   Rat her ,  t he f r amer s pr ovi ded t hat  t he 

deci s i on shoul d be made by a neut r al  and det ached magi st r at e.   

I d.  at  582,  n.  17.    

¶119 Absent  exi gent  c i r cumst ances,  war r ant l ess home ar r est s 

ar e unconst i t ut i onal .   For  year s,  Amer i can cour t s have 

suppr essed evi dence obt ai ned i n v i ol at i on of  t he Four t h 

Amendment  and Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n 

Const i t ut i on. 3  One pur pose f ur t her ed by t he excl usi onar y r ul e i s 

t o det er  f ut ur e const i t ut i onal  v i ol at i ons by " compel [ l i ng]  

r espect  f or  t he const i t ut i onal  guar ant y i n t he onl y ef f ect i vel y 

avai l abl e way——by r emovi ng t he i ncent i ve t o di sr egar d i t . "   

El k i ns v.  Uni t ed St at es,  364 U. S.  206,  217 ( 1960) . 4  Det er r ence 

                                                 
2 See al so Laasch v.  St at e,  84 Wi s.  2d 587,  595,  267 

N. W. 2d 278 ( 1978)  ( concl udi ng t hat  bot h t he Four t h Amendment  and 
Ar t i c l e I ,  sect i on 11 of  t he Wi sconsi n Const i t ut i on r equi r e 
of f i cer s t o secur e a war r ant  bef or e ar r est i ng a suspect  i n hi s 
or  her  home) .  

3 See,  e. g. ,  Weeks v.  U. S. ,  232 U. S.  383 ( 1914) ;  Hoyer  v.  
St at e,  180 Wi s.  407,  193 N. W.  89 ( 1923) .    

4 Anot her  pur pose ser ved by t he excl usi onar y r ul e i s t he 
pr eser vat i on of  t he i nt egr i t y of  t he j udi c i al  pr ocess.   St at e v.  
Hess,  2010 WI  82,  ¶¶3,  64- 65,  327 Wi s.  2d 524,  785 N. W. 2d 568.    



No.   2010AP346- CR. awb 

 

6 
 

t hr ough suppr essi on of  i l l egal l y obt ai ned evi dence i s necessar y 

t o saf eguar d t he const i t ut i onal  r i ght s of  al l  c i t i zens. 5   

¶120 Dr i ven by t he pur pose of  det er r i ng i l l egal  gover nment  

act i v i t y,  t he Uni t ed St at es Supr eme Cour t  has r ecogni zed t he 

r eal i t y t hat  i t  i s  of t en necessar y t o suppr ess der i vat i ve 

evi dence.   Thi s t ype of  evi dence i s not  obt ai ned dur i ng t he 

act ual  i l l egal  sear ch or  sei zur e,  but  r at her ,  i t  i s  t he l at er  

pr oduct  of  an i ni t i al  i l l egal  i nt r usi on.   Der i vat i ve evi dence i s 

of t en r ef er r ed t o as " f r ui t  of  t he poi sonous t r ee. " 6   

                                                 
5 I n Br i negar  v.  Uni t ed St at es,  338 U. S.  160 ( 1949) ,  Just i ce 

Jackson cogent l y  expl ai ned why suppr essi on of  i l l egal l y obt ai ned 
evi dence was necessar y t o saf eguar d not  onl y t he r i ght s of  
cr i mi nal  def endant s,  but  al so,  t he r i ght s of  t he publ i c at  
l ar ge:    

Onl y occasi onal  and mor e f l agr ant  abuses come t o t he 
at t ent i on of  t he cour t s,  and t hen onl y t hose wher e t he 
sear ch and sei zur e y i el ds i ncr i mi nat i ng evi dence and 
t he def endant  i s at  l east  suf f i c i ent l y compr omi sed t o 
be i ndi ct ed.  I f  t he of f i cer s r ai d a home,  an of f i ce,  
or  st op and sear ch an aut omobi l e but  f i nd not hi ng 
i ncr i mi nat i ng,  t hi s i nvasi on of  t he per sonal  l i ber t y 
of  t he i nnocent  t oo of t en f i nds no pr act i cal  r edr ess.  
Ther e may be,  and I  am convi nced t hat  t her e ar e,  many 
unl awf ul  sear ches of  homes and aut omobi l es of  i nnocent  
peopl e whi ch t ur n up not hi ng i ncr i mi nat i ng,  i n whi ch 
no ar r est  i s  made,  about  whi ch cour t s do not hi ng,  and 
about  whi ch we never  hear .  

Cour t s can pr ot ect  t he i nnocent  agai nst  such i nvasi ons 
i ndi r ect l y and t hr ough t he medi um of  excl udi ng 
evi dence obt ai ned agai nst  t hose who f r equent l y ar e 
gui l t y.  

I d.  at  181 ( Jackson,  J. ,  di ssent i ng) .  

6 For  t he or i gi n of  t hi s phr ase,  see Nar done v.  Uni t ed 
St at es,  308 U. S.  338,  341 ( 1939) .  
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¶121 I n t he l andmar k case Br own v.  I l l i noi s,  422 U. S.  590 

( 1975) ,  t he Uni t ed St at es Supr eme Cour t  acknowl edged t hat  not  

al l  der i vat i ve evi dence must  be suppr essed t o f ul f i l l  t he 

det er r ent  pur pose of  t he excl us i onar y r ul e.   Some der i vat i ve 

evi dence may be so at t enuat ed f r om t he under l y i ng i l l egal  

conduct  t hat  " t he det er r ent  ef f ect  of  t he excl usi onar y r ul e no 

l onger  j ust i f i es i t s cost . "   I d.  at  609 ( Powel l ,  J. ,  concur r i ng 

i n par t ) .   Never t hel ess,  t he Cour t  i ndi cat ed t hat  per si st ent  

r ef usal  t o suppr ess f r ui t s of  t he poi sonous t r ee woul d 

" subst ant i al l y  di l ut e[ ] "  t he " ef f ect  of  t he excl usi onar y r ul e. " 7  

I d.  at  602.      

¶122 The Uni t ed St at es Supr eme Cour t  has r epeat edl y 

r ej ect ed per  se r ul es whi ch woul d pr ovi de t hat  suppr essi on of  

cer t ai n cat egor i es of  der i vat i ve evi dence i s no l onger  j ust i f i ed 

by t he cost  of  det er r ence. 8  Rat her ,  when deci di ng whet her  

der i vat i ve evi dence must  be suppr essed,  a cour t  must  make a 

det er mi nat i on " on t he f act s of  each case"  and gui ded by t hr ee 

                                                 
7 Br own v.  I l l i noi s,  422 U. S.  590,  602- 03 ( 1975)  ( " Ar r est s 

made wi t hout  war r ant  or  pr obabl e cause,  f or  quest i oni ng or  
' i nvest i gat i on, '  woul d be encour aged by t he knowl edge t hat  
evi dence der i ved t her ef r om coul d wel l  be made admi ssi bl e at  
t r i al  by t he s i mpl e expendent  of  gi v i ng Mi r anda war ni ngs.   Any 
i ncent i ve t o avoi d Four t h Amendment  v i ol at i ons woul d be 
evi scer at ed by maki ng t he war ni ngs,  i n ef f ect ,  a ' cur e- al l , '  and 
t he const i t ut i onal  guar ant ee agai nst  unl awf ul  sear ches and 
sei zur es coul d be sai d t o be r educed t o ' a f or m of  wor ds. ' " ) .  

8 See,  e. g. ,  Br own,  422 U. S.  at  603 ( " Whi l e we t her ef or e 
r ej ect  t he per  se r ul e whi ch t he I l l i noi s cour t s appear  t o have 
accept ed,  we al so decl i ne t o adopt  any al t er nat i ve per  se or  
' but  f or '  r ul e. " ) ;  see al so Wong Sun v.  Uni t ed St at es,  371 U. S.  
471,  487 ( 1963) ;  Uni t ed St at es v.  Leon,  468 U. S.  897,  911 
( 1984) .    
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f act or s set  f or t h i n Br own:  t he t empor al  pr oxi mi t y of  t he ar r est  

and t he conf essi on,  t he pr esence of  i nt er veni ng ci r cumst ances,  

and t he pur pose and f l agr ancy of  t he of f i c i al  mi sconduct .   I d.  

at  603- 04.        

¶123 Har r i s mar ked a s i gni f i cant  depar t ur e f r om t hi s l i ne 

of  cases.   The Har r i s opi ni on gave a nod t owar d t he " f ami l i ar  

pr oposi t i on t hat  t he i ndi r ect  f r ui t s of  an i l l egal  sear ch or  

ar r est  shoul d be suppr essed when t hey bear  a suf f i c i ent l y c l ose 

r el at i onshi p t o t he under l y i ng i l l egal i t y. "   Har r i s,  495 U. S.  at  

17.   However ,  t he Cour t  pr oceeded t o abandon t hat  " f ami l i ar  

pr oposi t i on"  al t oget her  when i t  came t o st at ement s pr ocur ed 

out si de t he t hr eshol d of  t he home f ol l owi ng an i l l egal  

war r ant l ess home ar r est .    

¶124 I nst ead of  appl yi ng t he f ami l i ar  at t enuat i on t est ,  t he 

Har r i s Cour t  adopt ed t he f ol l owi ng cat egor i cal  r ul e:  St at ement s 

obt ai ned out si de t he home f ol l owi ng a war r ant l ess ar r est  ar e not  

" t he pr oduct  of  i l l egal  gover nment al  act i v i t y. "   I d.  at  19.   

Accor di ngl y,  " wher e t he pol i ce have pr obabl e cause t o ar r est  a 

suspect ,  t he exc l usi onar y r ul e does not  bar  t he St at e' s use of  a 

st at ement  made by a def endant  out si de of  hi s home,  even t hough 

t he st at ement  i s t aken af t er  an ar r est  made i n t he home i n 

v i ol at i on of  Payt on. "   I d.  at  21.   The Har r i s Cour t ' s  per  se 

r ul e i s a st ar t l i ng depar t ur e f r om Br own' s at t enuat i on anal ysi s.   

See LaFave,  Sear ch & Sei zur e § 11. 4( b) ,  at  304.    

¶125 As j ust i f i cat i on f or  i t s new r ul e,  t he Har r i s Cour t  

decl ar ed t hat  i t s hol di ng woul d not  l ead t o any si gni f i cant  

r educt i on i n det er r ence:  " [ T] he pr i nci pal  i ncent i ve t o obey 



No.   2010AP346- CR. awb 

 

9 
 

Payt on st i l l  obt ai ns:  t he pol i ce know t hat  a war r ant l ess ent r y 

wi l l  l ead t o t he suppr essi on of  any evi dence f ound,  or  

st at ement s t aken,  i nsi de t he home.   I f  we di d suppr ess 

st at ement s l i ke Har r i s ' ,  mor eover ,  t he i ncr ement al  det er r ent  

val ue woul d be mi ni mal . "   495 U. S.  at  20.   

¶126 As t he di ssent  i n Har r i s qui pped,  " The Cour t ' s  sayi ng 

i t  may make i t  l aw [ f or  pur poses of  t he Four t h Amendment ] ,  but  

i t  does not  make i t  t r ue. "   I d.  at  29 ( Mar shal l ,  J. ,  

di ssent i ng) .   I ndeed,  t he Har r i s Cour t ' s  decl ar at i on t hat  

det er r ence woul d not  be di mi ni shed i s bel i ed by t he f act s 

under l y i ng t hat  case. 9  

¶127 The f ol l owi ng exampl e,  pr of f er ed by t he di ssent ,  

i l l ust r at es how of f i cer s have much t o gai n and l i t t l e t o l ose 

when t hey i l l egal l y per f or m a war r ant l ess home ar r est  i n t he 

wake of  Har r i s:  

[ T] he of f i cer  knows t hat  i f  he br eaks i nt o t he house 
wi t hout  a war r ant  and dr ags t he suspect  out si de,  t he 
suspect ,  shaken by t he enor mous i nvasi on of  pr i vacy he 
has j ust  under gone,  may say somet hi ng 
i ncr i mi nat i ng.  .  .  .  [ T] he of f i cer  envi s i ons t he 
f ol l owi ng best - case scenar i o i f  he chooses t o v i ol at e 
t he Const i t ut i on [ by maki ng a war r ant l ess home ar r est  
i n v i ol at i on of  Payt on] :  He avoi ds a maj or  expendi t ur e 
of  t i me and ef f or t ,  ensur es t hat  t he suspect  wi l l  not  
escape,  and pr ocur es t he most  damagi ng evi dence of  

                                                 
9 I n Har r i s,  t he st at e cour t  concl uded t hat  t he pol i ce 

depar t ment  had a pol i cy of  knowi ngl y and i nt ent i onal l y v i ol at i ng 
Payt on,  and t hat  t he pol i cy was " a devi ce used t o avoi d 
r est r i ct i ons on quest i oni ng a suspect  unt i l  t he pol i ce had 
st r engt hened t hei r  case wi t h a conf essi on. "   Peopl e v.  Har r i s,  
72 N. Y.  2d 614,  622 ( 1988) .   Under  t hese ci r cumst ances,  t her e 
can be no doubt  t hat  t he suppr essi on of  conf essi ons obt ai ned 
f ol l owi ng Payt on vi ol at i ons woul d hel p det er  t he depar t ment ' s 
pol i cy of  knowi ngl y and i nt ent i onal l y v i ol at i ng Payt on.  
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al l ,  a conf essi on.   Hi s wor st - case scenar i o i s t hat  he 
wi l l  avoi d a maj or  expendi t ur e of  ef f or t ,  ensur e t hat  
t he suspect  wi l l  not  escape,  and wi l l  see evi dence i n 
t he house ( whi ch woul d have r emai ned unknown absent  
t he const i t ut i onal  v i ol at i on)  t hat  cannot  be used i n 
t he pr osecut i on' s case i n chi ef .         

I d.  at  32.   Ul t i mat el y,  t he di ssent  per suasi vel y ar gued t hat  

r at her  t han det er r i ng i l l egal  gover nment  conduct ,  t he Har r i s 

maj or i t y act ual l y " cr eat e[ d]  power f ul  i ncent i ves f or  pol i ce 

of f i cer s t o v i ol at e t he Four t h Amendment . "   I d.  

I I I  

¶128 I  agr ee wi t h t he Har r i s di ssent er s t hat  " [ a]  r egi me 

t hat  suppr esses onl y some f r ui t s of  const i t ut i onal  v i ol at i ons"  

does not  go f ar  enough t o " el i mi nat e t he i ncent i ves t o v i ol at e 

t he Const i t ut i on. "   I d.  at  23.   I  f i nd t he Har r i s di ssent ' s 

c l ear  expl anat i on of  t he necessi t y of  cont i nui ng t o appl y Br own 

much mor e per suasi ve t han t he r at i onal e f or  abandoni ng Br own 

pr of f er ed by t he Har r i s maj or i t y.    

¶129 I n t he wake of  Har r i s,  I  f ai l  t o see how t he 

excl usi onar y r ul e ser ves i t s pur pose as an ef f ect i ve det er r ent  

of  war r ant l ess home ar r est s.   An of f i cer  f ami l i ar  wi t h Payt on 

and Har r i s,  but  wi shi ng t o avoi d t he hassl e of  secur i ng an 

ar r est  war r ant ,  has l i t t l e i ncent i ve t o do so.   Rat her ,  t he 

of f i cer  need onl y usher  t he suspect  out  of  t he house as qui ckl y 

as possi bl e so t hat  anyt hi ng t he suspect  acci dent al l y bl ur t s out  

wi l l  be admi ssi bl e under  Har r i s ' s cat egor i cal  r ul e.  

¶130 Har r i s ' s l i mi t at i on on t he excl usi onar y r ul e may be 

t he l aw of  t he l and wi t h r egar d t o t he Four t h Amendment  of  t he 

Uni t ed St at es Const i t ut i on.   But  t hat  f act  does not  compel  t hi s 
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cour t  t o s i mi l ar l y engr af t  t hi s l i mi t at i on of  our  l i ber t y ont o 

Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n Const i t ut i on.      

¶131 I f  we decl i ned t o adopt  t he Har r i s r at i onal e,  i t  woul d 

not  be t he f i r st  t i me we i nt er pr et ed Ar t i c l e I ,  Sect i on 11 of  

our  st at e const i t ut i on t o pr ovi de gr eat er  pr ot ect i on of  l i ber t y 

i nt er est s t han ar e pr ovi ded by t he Uni t ed St at es Supr eme Cour t ' s  

exi st i ng i nt er pr et at i on of  t he Four t h Amendment .   The maj or i t y  

acknowl edges t hat  i n St at e v.  Eason,  2001 WI  98,  ¶¶60- 63,  245 

Wi s.  2d 206,  629 N. W. 2d 625,  we concl uded t hat  t he f eder al  good 

f ai t h except i on t o t he excl usi onar y r ul e di d not  suf f i c i ent l y 

det er  i l l egal  gover nment  act i v i t y.   Maj or i t y op. ,  ¶37.   But  

cont r ar y t o i t s asser t i on,  Eason i s not  t he onl y case i n whi ch 

we decl i ned t o f ol l ow l ockst ep t he Supr eme Cour t . 10  The 

maj or i t y ' s own di scussi on admi t s of  anot her  occasi on i n whi ch we 

i nt er pr et ed Ar t i c l e I  Sect i on 11 mor e expansi vel y t han t he 

exi st i ng i nt er pr et at i on of  t he Four t h Amendment .   See maj or i t y  

op. ,  ¶29 ( di scussi ng Laasch v.  St at e,  84 Wi s.  2d 587,  595- 97;  

267 N. W. 2d 278 ( 1978) ) .      

                                                 
10 See al so St at e v.  Knapp,  2005 WI  127,  285 Wi s.  2d 86,  700 

N. W. 2d 899 ( excl udi ng evi dence under  Ar t i c l e I ,  Sect i on 8 of  t he 
Wi sconsi n Const i t ut i on,  even t hough i t  woul d not  have been 
excl uded under  t he Uni t ed St at es Supr eme Cour t ' s  i nt er pr et at i on 
of  t he Fi f t h Amendment ) .   I n Knapp,  we st at ed:  " Thi s ' l ock- st ep'  
t heor y of  i nt er pr et i ng t he Wi sconsi n Const i t ut i on no br oader  
t han i t s f eder al  count er par t  appear s t o be ai med at  pr omot i ng 
uni f or mi t y i n t he l aw.   Uni f or mi t y may be advant ageous,  but  i t  
cannot  be i ndi spensabl e.   I t  i s  t he pr er ogat i ve of  t he St at e of  
Wi sconsi n t o af f or d gr eat er  pr ot ect i on t o t he l i ber t i es of  
per sons wi t hi n i t s boundar i es under  t he Wi sconsi n Const i t ut i on 
t han i s mandat ed by t he Uni t ed St at es Supr eme Cour t . "   I d. ,  ¶59.  
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¶132 Her e,  t he of f i cer s had pr obabl e cause t o ar r est  Fel i x.   

See i d. ,  ¶28.   Addi t i onal l y,  t hey had ampl e t i me t o secur e a 

war r ant  f or  hi s ar r est ,  gi ven t hat  t hey secur ed a war r ant  t o 

sear ch t he cr i me scene,  and t he af f i davi t  i n suppor t  of  t hat  

war r ant  named Fel i x as t he suspect .   I d. ,  ¶8.   Never t hel ess,  

despi t e ampl e oppor t uni t y and t he const i t ut i onal  pr ot ect i ons 

af f or ded t o t he home,  t he of f i cer s appar ent l y deci ded t hat  t her e 

was no need t o secur e an ar r est  war r ant  pr i or  t o conf r ont i ng 

Fel i x at  hi s apar t ment . 11        

¶133 Under  t hese ci r cumst ances,  t he of f i cer s '  i l l egal  

conduct  shoul d not  be sanct i oned wi t h a cat egor i cal  except i on t o 

t he excl usi onar y r ul e.   I  concl ude t hat  t he Har r i s per  se r ul e 

i s an i nef f ect i ve det er r ent  f or  Payt on vi ol at i ons,  and t hat  any 

advant age of  t he r ul e does not  out wei gh t he pot ent i al  l oss of  

l i ber t y t o t he peopl e of  t hi s st at e.   I  woul d r emand t o t he 

c i r cui t  cour t  t o det er mi ne whet her ,  under  t he Br own at t enuat i on 

anal ysi s,  Fel i x ' s s i gned st at ement ,  t he buccal  swab,  and Fel i x ' s  

c l ot hi ng wer e suf f i c i ent l y at t enuat ed f r om t he i l l egal  ar r est  

                                                 
11 The of f i cer s pr ocur ed addi t i onal  evi dence agai nst  Fel i x 

when t hey sear ched t he apar t ment  hi s f ami l y was r ent i ng.   
Appar ent l y,  a man named Dean Kudi ck r ent ed t he apar t ment  and 
subl et  i t  t o t he Fel i x f ami l y,  and i t  was Kudi ck who consent ed 
t o t he of f i cer s '  r equest  t o sear ch.   See maj or i t y op. ,  ¶11.   
Thi s cour t  has not  been asked t o deci de whet her  Kudi ck had 
common aut hor i t y over  t he apar t ment  so t hat  he coul d consent  t o 
t he sear ch,  see Geor gi a v.  Randol ph,  547 U. S.  103 ( 2006) ,  and 
accor di ngl y t he maj or i t y does not  deci de t hat  i ssue.    
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t hat  t hey shoul d not  be suppr essed. 12  Accor di ngl y,  I  

r espect f ul l y di ssent .  

¶134 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON j oi ns t hi s di ssent .  

      

 

                                                 
12 See St at e v.  Wal ker ,  154 Wi s.  2d 158,  187- 88,  453 

N. W. 2d 127 ( 1990)  ( r emandi ng f or  t he f act - f i ndi ng necessar y t o 
conduct  t he Br own at t enuat i on anal ysi s) .  
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